
 
 
 
 

 
 
[NOTICE: PER GOVERNOR NEWSOM’S EXECUTIVE ORDERS AND STATE LEGISLATION, THE 
BELOW MEETING WILL NOT BE HELD IN PERSON BUT ELECTRONICALLY. DIRECTORS WILL BE 
PROVIDED ELECTRONIC ACCESS INFORMATION SEPARATELY. THE PUBLIC MAY ACCESS THE 
MEETING ELECTRONICALLY BY GOING TO THIS WEB LINK: 
https://www.sdcwa.org/meetings-and-documents AND THEN CLICKING THE LINK LISTED BELOW “LIVE 
STREAM” ON THE RIGHT HAND SIDE OF THE PAGE. 
 
PUBLIC COMMENT REQUESTS MAY BE MADE BEFORE THE MEETING, OR BEFORE PUBLIC 
COMMENT CLOSES AT THE MEETING, BY SUBMITTING YOUR TELEPHONE NUMBER OR WRITTEN 
COMMENT TO: PUBLICCOMMENTS@SDCWA.ORG.   WRITTEN CORRESPONDENCE WILL BE READ 
AS TIME ALLOWS (THREE-MINUTE LIMIT).  SPEAKER REQUEST FORMS WILL BE AVAILABLE TO 
THE PUBLIC ATTENDING IN PERSON. 

 
IF MODIFICATIONS OR ACCOMMODATIONS FROM INDIVIDUALS WITH DISABILITIES ARE 
REQUIRED, SUCH PERSONS SHOULD PROVIDE A REQUEST AT LEAST 24 HOURS IN ADVANCE OF 
THE MEETING BY E-MAIL TO THE WATER AUTHORITY GENERAL COUNSEL AT 
DEDWARDS@SDCWA.ORG] 
 

4677 Overland Avenue 
San Diego, CA 92123 

 
AGENDA 

SPECIAL FORMAL BOARD OF DIRECTORS’ MEETING 
 
The mission of the San Diego County Water Authority is to provide a safe and reliable supply of 

water to its member agencies serving the San Diego region. 
 

DECEMBER 15, 2022 
1:30 PM 

 
1. Call to Order. 
 
2. Roll call, determination of quorum. 
 2-A Report on proxies received. 
 
3.   Opportunity for members of the public who wish to address the Board on matters within    
   the Board’s jurisdiction. 
  
4. SPECIAL AB 361 DETERMINATION 

Assembly Bill 361 Continued Determination Acknowledging the 
Governor of the State of California’s Proclamation of a State of 
Emergency and of Remote Teleconference Meetings of the Legislative 
Bodies of San Diego County Water Authority due to the Emergency 
Pursuant to Brown Act Provisions;  Begin Normal Board Meetings as of 
January 26, 2023 Meeting.  
Staff recommendation:  Make a continued determination acknowledging 
the Governor’s proclamation of a state of emergency and of remote 
teleconference meetings of the legislative bodies of San Diego County 

David Edwards   

https://www.sdcwa.org/meetings-and-documents
mailto:PUBLICCOMMENTS@SDCWA.ORG
mailto:DEDWARDS@SDCWA.ORG
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Water Authority due to the emergency pursuant to Brown Act 
provisions; and begin normal Board meetings as of January 26, 2023 
meeting.  (Action) 

    
5. Claude “Bud” Lewis Carlsbad Desalination Plant.  

 
a. Water Purchase Agreement Contract Administration 

Memorandum Regarding Final Phase of Intake and Discharge 
System Modifications.  
Staff recommendation:  Authorize the General Manager to 
execute a Water Purchase Agreement Contract Administration 
Memorandum (CAM) between the Water Authority and 
Poseidon Resources (Channelside) LP (Poseidon) for the Final 
Phase of Intake and Discharge System Modifications at the 
Lewis Carlsbad Desalination Plant.   (Action)  
 

b. Approve the execution and delivery of the Letter of 
Representation and Water Authority Continuing Disclosure 
Agreement and other documents and agreements supporting 
Poseidon’s 2023 Financing.  
Staff recommendation:  Adopt Resolution No. ____ approving 
the execution and delivery of a Letter of Representation and a 
Water Authority Continuing Disclosure Agreement relating to 
Poseidon Resources (Channelside) LP’S financing through the 
California Pollution Control Financing Authority and approving 
such other documents and agreements necessary to support said 
financing.  (Action) 

Jeremy Crutchfield 
 
 
 
 
 
 
Lisa Marie Harris 

 

    
6. Adjournment.   
    

Melinda Nelson 
Clerk of the Board 

 
NOTE: All public documents provided to the Board for this meeting including materials related to an item on this agenda and 

submitted to the Board of Directors within 72 hours prior to this meeting may be reviewed at the San Diego County 
Water Authority headquarters located at 4677 Overland Avenue, San Diego, CA 920123 at the reception desk during 
normal business hours.   

 
 



 

 
 
 
December 7, 2022 
 
Attention:  Board of Directors              
 
Assembly Bill 361 Continued Determination Acknowledging the Governor of the State of 
California’s Proclamation of a State of Emergency and of Remote Teleconference Meetings of 
the Legislative Bodies of San Diego County Water Authority due to the Emergency Pursuant 
to Brown Act Provisions;  Begin Normal Board Meetings as of January 26, 2023 Meeting.  
(Action)  
 

Staff Recommendation:  Make a continued determination acknowledging the Governor’s 
proclamation of a state of emergency and of remote teleconference meetings of the 
legislative bodies of San Diego County Water Authority due to the emergency pursuant to 
Brown Act provisions;  and begin normal Board meetings as of January 26, 2023 meeting.   

 
Alternative:  Do not accept staff recommendation and do not make the AB 361 
determination. 
 

 Fiscal Impact 
There is no fiscal impact.  
 
Executive Summary   
COVID-19 legislation passed by the Legislature in Assembly Bill 361 (“AB 361”) allows 
public agencies to have expanded teleconference options under the Brown Act during 
governmental emergencies, assuming certain conditions are met.  
 

• The legislation requires that there be a proclaimed state of emergency by the Governor.  
There is one still in effect now. 

• The legislation requires certain factors to occur, one of which is that state or local 
officials have imposed or recommended measures to promote social distancing.  That 
is presently occurring, allowing continued use of virtual Board meetings. 
 

The Governor has announced that he plans to rescind his emergency COVID Declaration in 
February 2023, which would then not allow further AB 361 teleconference meetings.  Staff 
recommends that we continue the AB 361 meetings for a short time through the holidays, and 
resume normal meetings as of the January 26, 2023 regular Board meeting.  This will still allow 
other partial teleconference options under the Brown Act that exist outside of AB 361. 

 
Background 
The Water Authority is still under a state of emergency caused by the COVID-19 virus, as declared 
by Board Resolution 2020-02 dated March 26, 2020.  The Board also approved Resolution No. 
2021-23 at the October 2021 Board meeting, making the requisite findings for use of the 
Legislature’s expanded teleconference option under the Brown Act.  The Board also approved 
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continued findings under AB 361 at the regular November 17, 2022, Board meeting.  This is a 
meeting within 30 days of that approval. 
 
The spread of the COVID-19 virus worldwide caused millions of deaths, widespread economic 
disruption, and significant forms of government intervention.  Though the Governor’s March 2020, 
emergency declaration COVID-19 order is still in effect, he has announced it will end in February 
2023.  See this link:  Governor Newsom to End the COVID-19 State of Emergency | California Governor. 
 
The Water Authority has been meeting virtually since Spring of 2020, and since the summer of 
2021 under AB 361which was signed into law by Governor Newsom as an urgency statute.  
Basically, AB 361 works like this: 
 

1. A public agency can meet via special expanded teleconference during a proclaimed state of 
emergency by the Governor so long as: 
 
a.  State or local officials have imposed or recommended measures to promote social 
distancing;  OR 
b.  The agency holds a meeting to determine, by majority vote, whether as a result of the 
emergency, meeting in person would present imminent risks to the health or safety of 
attendees;  OR  
c.  The legislative body holds a meeting and has already determined, by majority vote, that, 
as a result of the emergency, meeting in person would present imminent risks to the health 
or safety of attendees. 
 

2. Once the above has been done, then the decision must be renewed every 30 days, with the 
legislative body adopting findings that it has reconsidered the circumstances and (1) the 
emergency continues to directly impact the ability of the members to meet safely in person 
or (2) state or local officials continue to impose or recommend measures to promote social 
distancing. 
 

If the above take place, then an AB 361 teleconference meeting can occur, so long as it uses certain 
procedures:  (a) give notice and post agendas as otherwise required by the Brown Act;  (b) list on 
the agenda how the public can electronically attend and comment at the meeting;  (c) allow 
comment in advance of and during the meeting, with a reasonable amount of time to register and 
comment (at least the amount of time allowed per agency meeting protocols);  (d) all votes must be 
via rollcall;  and (e) comply with state and federal civil rights and non-discrimination laws, and 
protect the statutory and constitutional rights of the public.  These processes have been utilized.   
 
Discussion 
Staff recommends that the Board continue its AB 361 remote teleconference meetings, resuming 
normal meetings of the Water Authority Board and Committees as of the regular Board meeting of 
January 26, 2023.  Here is why staff recommends this action: 
 
a. The Governor is soon ending his emergency COVID Order.  Assuming that occurs, AB 361 
meetings will be unavailable after February in any event. 

https://www.gov.ca.gov/2022/10/17/governor-newsom-to-end-the-covid-19-state-of-emergency/
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b.  COVID-19 has decreased meaningfully in local mortality rates, as is stated in the above link 
to the Governor’s announcement.  However, it may be prudent to wait through the holidays, and if 
no major COVID events occur, then have normal meetings resume as of the January 26 meeting. 
 
c. Limited remote teleconference options will remain available should a few Board members 
still need them (as discussed below).   
  
If we no longer have AB 361 remote Board meetings, this does not mean a limited number of Board 
members could not utilize existing Brown Act teleconference rules.  Basically, as of 2023 the 
following remote options will still be available: 
 
Traditional Brown Act Teleconferencing Rules:  The traditional Brown Act teleconferencing rules 
continue.  They state, in Government Code section 54953: 
 

Quorum of Committee/Board must be in service area. 
 
                                        AND 
 
Agenda must list all teleconference locations, and each location must have agenda posted 
and allow public access, and agenda states the ability of public to speak to and from all 
locales. 
 
                                        AND 
 
All votes must be by roll call. 

 
In the past when we have had a few Board members out of the area, we have used the above 
procedure.  We have listed the address where they are at on the agenda, and have told the Board 
members at those locations they had to post the agenda and allow public access and participation. 
 
AB 2449:  Additionally, as of 2023, AB 2449 will be in effect, which also allows teleconferencing 
in a manner different than the traditional way: 
 

a.  No need to post addresses and public access for teleconference locations, BUT:  (1) 
quorum of Board must meet in one spot, open to the public, in the service area;  (2) for the 
public, either an online platform that provides participants with the ability to participate via 
both an interactive video conference and a two-way telephonic function OR a two-way 
telephonic service and a live webcasting of the meeting are also provided. 
 
                                                       AND 
 
b.  Members who are remote cannot do so more than three consecutive months or 20 
percent of the regular meetings for the local agency within a calendar year.  Members must 
publicly disclose whether any persons 18+ are in room, and nature of relationship with such 
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individual(s).  Member also cannot be remote without “just cause” or “emergency 
circumstances” (complex definitions).  

 
The AB 2449 method is actually more onerous than the traditional method described above, but still 
can be used if desired. 
 
Until the Governor rescinds his emergency order in February, AB 361 meetings are still allowed for 
the time being.  Up until the summer of 2021 the State of California and local agencies generally 
mandated social distancing.  However, such mandates have been replaced by various social 
distancing recommendations that are still in place as of this meeting.  For example: 
 

• The State of California’s Department of Public Health on its COVID-19 web page entitled 
“Current Safety Measures,” recommends following the Center for Disease Control’s 
“How To Protect Yourself and Others” (see https://covid19.ca.gov/safely-
reopening/#dos-and-donts-for-daily-life).  The CDC web page states that one should 
“keep distance between yourself and others.”  https://www.cdc.gov/coronavirus/2019-
ncov/prevent-getting-sick/prevention.html).   

 
Therefore, the prerequisite elements technically continue to exist for AB 361’s “virtual” meeting 
provisions:  there is a declared emergency by the Governor; and there are state or local officials 
which currently recommend social distancing.  Voting on this now will allow the January special 
Board meeting to occur remotely.  However, we would not (absent exigent circumstances) make the 
AB 361 finding at the January special meeting, thus requiring a normal in-person Board meeting on 
January 26, 2023.    
 
Recommendation 
The General Manager and General Counsel recommend that the Board adopt the above staff 
recommendation to make the AB 361 determinations for now, but to move back to regular Board 
meetings as of the January 26, 2023 regular meeting.      
 
Prepared by: David J. Edwards, General Counsel  
Approved by: Sandra L. Kerl, General Manager 
 
 
 
 

https://covid19.ca.gov/safely-reopening/#dos-and-donts-for-daily-life
https://covid19.ca.gov/safely-reopening/#dos-and-donts-for-daily-life
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/prevention.html
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/prevention.html


 
December 8, 2022 
 
Attention:  Board of Directors 
 
Claude “Bud” Lewis Carlsbad Desalination Plant: Water Purchase Agreement Contract 
Administration Memorandum Regarding Final Phase of Intake and Discharge System 
Modifications. (Action) 
 

Staff recommendation  
Authorize the General Manager to execute a Water Purchase Agreement Contract 
Administration Memorandum (CAM) between the Water Authority and Poseidon 
Resources (Channelside) LP (Poseidon) for the Final Phase of Intake and Discharge 
System Modifications at the Lewis Carlsbad Desalination Plant. 
Alternative  
Do not authorize the General Manager to execute the Water Purchase Agreement CAM 
and direct staff to work with Poseidon on revising the terms. This action could have the 
following impacts: 

• Loss of access to $194 million in tax-exempt bonds awarded by the California 
Pollution Control Financing Authority; 

• Loss of access to low-interest financing awarded to the project by the United 
States Environmental Protection Agency pursuant to the Water Infrastructure 
Finance and Innovation Act (WIFIA); 

• Accelerated payments for the Interim Bank Loan that Poseidon entered into in 
2019 to fund the Interim Modifications beginning in January 2023; 

• Financial impacts caused by further delay in being compliant with the plant’s 
National Pollution Discharge Elimination System (NPDES) permit that requires 
the new screened intake system be completed by December 11, 2023. 

 
Fiscal Impact  
Under the terms of the Water Purchase Agreement (WPA) between Poseidon and the Water 
Authority and in order to compensate Poseidon for infrastructure costs related to closure of the 
adjacent power station as well as to comply with the State’s Ocean Plan Amendment, 
authorization of this CAM will establish a series of unit price adjustments, resulting from the 
Permanent Modifications, as shown in Table 2, below. 
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Executive Summary 

• The transition to new intake and discharge facilities is being implemented in three phases 
to allow for continual operation of the Claude “Bud” Lewis Carlsbad Desalination Plant 
(CDP) under a revised NPDES permit. CAMs for the first two phases of standalone 
operations were authorized in April 2019 and October 2019, respectively. 

• This final phase is designated the “Permanent Operations Period” (POP) and utilizes new 
intake screens in compliance with the Ocean Plan Amendment (OPA). 

• The CAM for permanent operations includes risk transfer to the private sector, similar to 
the risk transfer provisions in the WPA.  

• Current unit price adjustment covering interim operations will be replaced with a series of 
unit price adjustments, shown in Table 2, resulting from the Permanent Modifications.       
 

 
Background  
The CDP started commercial operations on December 23, 2015. The project is the result of a 
long-term WPA executed between the Water Authority and Poseidon that was approved by the 
Water Authority Board on November 29, 2012. This agreement is the basis for the financing, 
construction, and now the operation of the CDP. Under the WPA, the Water Authority agreed to 
purchase the output of the plant – a minimum of 48,000 acre-feet and up to 56,000 acre-feet of 
product water from the CDP annually. One of the fundamental tenets of the WPA is the risk 
transfer to the private sector. For example, Poseidon bears the operating risks, including energy 
consumption, associated with plant production, The Water Authority’s water purchase payments 
compensate Poseidon for the fixed and variable costs of the CDP including debt service and 
equity return payments, as well as fixed and variable plant costs for electricity and operations 
and maintenance (O&M). Since it started commercial operation, the drought-resilient CDP has 
produced over 310,000 acre-feet (more than 100 billion gallons). 
 
The intake facilities for the CDP were originally configured to draw the plant’s seawater supply 
from the Encina Power Station (EPS) once-through cooling water system. In order to comply 
with the State Water Resources Control Board’s (State Water Board) Once-Through Cooling 
Policy, adopted in 2010, which phases out once-through cooling for power plants, electricity 
generation operations at the EPS were shut down on December 12, 2018. Leading up to the EPS 
decommissioning, Poseidon reached agreement with NRG Energy (NRG), the owner of the EPS, 
to temporarily extend the operation of just the cooling water circulation pumps solely to support 
desalination plant operations (see Intake Phasing section below).  
 
For the long term, the shutdown of the EPS and its cooling water system requires the 
construction of new CDP intake and discharge facilities to allow a full transition to “stand-alone” 
operations of the desalination plant. The first phase of improvements included installation of new 
fish-friendly (required by the State) dilution pumps, to replace the function of the EPS once-
through cooling pumps and allow NRG to demolish the EPS facility. These dilution pumps were 
placed into service in June 2020 and allowed interim operations to begin. In addition to 
addressing closure of the EPS, new facilities are required to comply with the intake provisions of 
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the statewide OPA, adopted by the State Water Board in May 2015. A general flow schematic is 
shown in Figure 1. 
 
The transition to stand-alone operations, including the construction of new intake facilities, was 
contemplated and addressed in the WPA when it was executed. The WPA obligates the Water 
Authority to pay, through adjustments to the unit price, for Poseidon’s incremental capital and 
operating costs associated with stand-alone operations, including the improvements resulting 
from the power plant closure and from compliance with the OPA. Impacts from a “Change in 
Law” event, such as these, was one of the few risks retained by the Water Authority in order to 
make the original project financeable. However, the WPA protects the Water Authority by 
imposing a cap limiting increases due to changes in law (among other provisions) in the water 
unit price to 10% in any year, and a total of 30% on an aggregate basis. These Change in Law 
costs fall under the general category of Uncontrollable Circumstances (UC) addressed in the 
WPA. 
 
Poseidon secured a new NPDES permit for the project from the San Diego Regional Water 
Quality Control Board (Regional Water Board) on May 8, 2019 – amended on August 4, 2022 – 
that covered operation under the use of NRG’s cooling water circulation pumps (beginning 
December 2018), current interim operations with fish-friendly dilution pumps (beginning June 
2020), and the proposed new shore-based intake screens. 

The 2019 NPDES permit includes a compliance schedule that requires that the Interim 
Modifications be completed by June 30, 2020 (this was met) and that all Intake Modifications, 
including the new screened intake system, be completed by December 11, 2023. Poseidon is not 
anticipating completion of the Permanent Modifications by this deadline, due to the following 
events: 

• Transition to a new shore-based intake design concept that was approved just recently by 
the Regional Water Board in August 2022 to avoid long-term operational challenges 
related to marine growth associated with the previously permitted in-lagoon design;  

• Environmental review and permitting time for the August 2022 shore-based design 
concept; 

• Ongoing impacts to supply chain related to COVID-19 pandemic, the Russia-Ukraine 
war, global labor shortages, and decreased equipment availability. 

As a result, a 12-month extension of the OPA compliance date to December 2024 was requested 
by Poseidon in a letter to the Executive Director of the State Water Board on November 1, 2022. 
In the event Poseidon does not receive an extension, the Regional Water Board may order a 
suspension of Plant operations until the new intake facilities are completed. Staff is optimistic 
that the State Water Board will provide an extension and allow the Plant to remain in operation 
and that the pre-purchase of water will not be required. 
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Figure 1.  Desalination Plant Operations Intake and Discharge Flow Schematic 

 
Previous Board Action: On April 25, 2019, the Board authorized the General Manager to execute a 
Water Purchase Agreement Contract Administration Memorandum between the Water Authority 
and Poseidon Resources (Channelside) LP to support Temporary Stand-Alone Operations of the 
intake and discharge facilities at the Lewis Carlsbad Desalination Plant. 
Previous Board Action: On October 29, 2019, the Board authorized the General Manager to 
execute a Water Purchase Agreement Contract Administration Memorandum between the Water 
Authority and Poseidon Resources (Channelside) LP for the Second Phase of Intake and Discharge 
System Modifications at the Lewis Carlsbad Desalination Plant. 
Previous Board Action: On May 26, 2022, the Board adopted Resolution No. 2022-10 to support 
Poseidon Resources (Channelside) LP in their application to the California Pollution Control 
Financing Authority. 
Previous Board Action: On June 23, 2022, the Board approved the execution by Poseidon 
Resources (Channelside) LP of an amendment to the existing note purchase agreement with Bank of 
America, N.A. to increase the amount of the existing loan by $12,980,000, from $45,000,000 to 
$57,980,000, to support development of the final phase of the intake and discharge system 
modifications. 
Previous Board Action: On August 26, 2022, the Board approved the scope of the proposed 
changes to the Carlsbad Desalination Plant Intake Modifications Project and ratify staff’s approval 
of the Seventh Addendum to the Precise Development Plan and Desalination Plant Final 
Environmental Impact Report (State Clearinghouse Nos. 200404181 and 2015091060). 
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Discussion  
Intake Phasing 
As discussed above, NRG ceased energy production at the EPS effective December 12, 2018. In 
accordance with its 2019 NPDES permit, Poseidon is implementing a phased implementation of 
the Intake Modifications that will allow the CDP to remain in service. The three phases are as 
follows: 

1. Temporary Standalone Operating Period – Poseidon reached agreement with NRG to 
allow for the operation of the cooling water circulation pumps by NRG staff to be 
extended while an interim intake/discharge system is constructed. On June 13, 2019, the 
Water Authority executed a CAM compensating Poseidon for this temporary phase of 
operation as authorized by the Board on April 25, 2019. This phase ended on June 12, 
2020. 

2. Interim Operating Period (IOP) – This phase primarily includes the new fish-friendly 
dilution pump system and modifications to the existing intake and discharge channels to 
keep the plant in operation during and after demolition of the NRG facilities. The CDP is 
currently operating in this phase. 

3. Permanent Operating Period (POP) – Building upon the pumps and facilities installed for 
the IOP, the new screened intake system, required by provisions of the OPA, is expected 
to be connected and commissioned in September 2024.   

 
The remainder of this memorandum will focus on the POP, the subject of the requested board 
action. 
 
Permanent Modifications Contracting and Financing 
The Permanent Modifications complete the transition from the original EPS intake screens to a 
new permit-compliant shore-based intake screen system installed just upstream of the existing 
intake structure. These improvements are shown in Figure 2 and include the following: 

• New dual-flow screen system and ancillary systems supported on a new concrete access 
bridge including piles, pile bents, and access ramps 

• Dual-flow spray wash system which includes pumps, piping, and nozzles  
• Screen debris removal/management system 
• Floating debris boom system 
• Large organism exclusion system 
• New electrical building to house motor controls, variable speed drives, and other controls 
• Instrumentation and controls required for the Permanent Modifications 
• Connecting piping between the existing intake tunnel and the existing intake pump 

station 
• Abandonment of the generation station intake and discharge tunnel portions no longer 

needed to support operations 



Board of Directors 
December 8, 2022 
Page 6 of 11 
 

Figure 2.  Permanent Modifications 

 
 
On March 30, 2022, Poseidon executed an agreement with Kiewit-Shea, a Joint Venture (KSJV) 
to initiate design and preconstruction services for the Permanent Modifications. KSJV is the 
same team that designed and constructed the CDP, the product water pipeline that connects the 
plant to the Second Aqueduct, and the fish-friendly dilution pumps supporting IOP.   
 
Poseidon executed a Progressive Design Build Agreement (PDB Agreement) with KSJV on 
September 30, 2022, to complete the design, procurement, and construction of the Permanent 
Modifications. Consistent with this type of construction contract, KSJV has completed a 60% 
design and construction cost estimate that includes appropriate contingencies based on this level 
of design. Poseidon and KSJV have committed that this estimate represents the maximum base 
contract price. KSJV has also identified several construction items where additional work could 
be required due to unknown conditions, items of which will be handled separately from the base 
contract price. A reasonable “allowance” for these items has been established. In the unlikely 
event that the allowance is exceeded, the Water Authority will be required to compensate 
Poseidon/KSJV for the exceedance as these costs would fall under the Change in Law provisions 
of the WPA. All unused allowance funds would be returned to the Water Authority.  
 
In order to  secure tax-exempt, low interest public activity bonds through the California Pollution 
Control Financing Authority, previously awarded for the project, that expire on January 16, 
2023, the funding and pricing information below includes the maximum base contract price, plus 
a reasonable allowance to account for unknown conditions, and is used to generate the unit price 
adjustment discussed later in this memo (see Table 1 on page 9 for a summary of the contract 
price.) The actual use of any allowance and contingency funds during construction, will be used 
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to determine a planned follow-up unit price adjustment reconciliation that will occur once the 
KSJV construction contract is complete. A follow-up CAM will be developed at that time to 
formalize this “true-up” POP unit price adjustment.   
 
To finance these construction costs and the ancillary costs necessary to implement the Permanent 
Modifications, Poseidon has entered into (i) a loan agreement with the California Pollution 
Control Financing Authority, which has issued the Water Furnishing Revenue Bonds (Series 
2023 Bonds), (ii) a loan agreement with the United States Environmental Protection Agency 
pursuant to the Water Infrastructure Finance and Innovation Act (WIFIA Loan), and (iii) an 
equity purchase and contribution agreement with one or more equity investors identified by 
Aberdeen, Poseidon’s owner, (collectively, the 2023 Financing) concurrently with the CAM. 
Details of the 2023 Financing are provided below: 
 

Series 2023 Bonds 
The Series 2023 Bonds will (i) finance a portion of the Permanent Modifications 
development and construction costs, (ii) provide permanent financing for the interim loan 
that Poseidon entered into in 2019 to fund the Interim Modifications (IOP Interim Loan), (iii) 
finance a portion of Poseidon’s cost of environmental mitigation, and (iv) fund associated 
transaction costs and financial reserves. The Water Authority has concluded that the portion 
of the Series 2023 Bonds financing Poseidon’s costs of environmental mitigation and funding 
the related transaction costs and financial reserves is not eligible for cost recovery through an 
adjustment to the debt service charge component of the water unit price. 
 
WIFIA Loan   
The WIFIA Loan will (i) finance a portion of the Permanent Modifications development and 
construction costs, (ii) finance a portion of Poseidon’s cost of wetlands mitigation, and (iii) 
fund associated transaction costs and financial reserves. The Water Authority has concluded 
that the portion of the WIFIA Loan financing Poseidon’s costs of environmental mitigation 
and funding the related transaction costs and financial reserves is not eligible for cost 
recovery through an adjustment to the debt service charge component of the water unit price. 
 
Equity 
Provisions in the WPA require Poseidon to secure a plan of finance similar to that which was 
used to originally finance the CDP. To meet this requirement, and in order to improve debt 
service coverage ratios and to satisfy requirements of bondholders, the rating agencies, and 
Poseidon’s financial documents, Poseidon will raise approximately $65 million in equity. 
Equity will (i) finance a portion of the Permanent Modifications, (ii) finance a portion of 
Poseidon’s wetlands project, and (iii) fund associated transaction costs. 

 
Permanent Operations Period Terms and Structure 
Water Authority staff and Poseidon have negotiated the key terms addressing financial and 
contractual conditions during the POP. These conditions align with the provisions and intent of 
the WPA. Key terms and conditions of this POP CAM are detailed below. 
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Risk Transfer 

In keeping with the provisions of the WPA, a fundamental aspect is the risk transfer to the 
private sector. Provided that water is produced by Poseidon, the Water Authority will pay a 
unit price adjustment for each acre-foot produced to compensate Poseidon for the increased 
cost to implement the Permanent Modifications, but only after the Permanent Modifications 
are placed into commercial operation. Similar to the pricing structure developed for the 
WPA, by paying a fixed adjustment to the unit price, the Water Authority is effectively 
transferring risk to Poseidon. If the costs to construct or operate the Permanent Modifications 
are higher, that cost is borne by Poseidon, subject only to the Uncontrollable Circumstance 
relief provisions provided for in the WPA and discussed below.  
 
Duration 

The POP shall commence with successful completion of the new intake screen system, 
currently anticipated to take place in September 2024, and remain in place through the term 
of the WPA.   
 
Plant Production 

The plant will temporarily halt water production to accommodate certain Permanent 
Modifications construction tie-in activities. This shutdown is expected to extend over a six-
week period. Plant production could also be halted due to the current NPDES permit 
compliance date to complete OPA Improvements by December 11, 2023 without relief by the 
State Water Board, as discussed above, or impacts to the feedwater quality caused by 
construction activities that exceed thresholds identified in the WPA resulting in an 
Uncontrollable Circumstance Event as defined in the WPA.  
 
Cost Components 

In accordance with the WPA, the compensation relief provided to Poseidon for the 
Permanent Modifications shall be provided through adjustments to the various charge 
components of the unit price. Each component is described below. 
 

Debt Service Charge and Equity Return Charge Adjustments 
The Debt Service Charge and Equity Return Charge adjustments compensate Poseidon 
for the capital and financing expenses incurred for the implementation of the Permanent 
Modifications and include permitting, design, construction, administrative and financing 
costs, as well as refunding the IOP Interim Loan and other study costs that will be 
implemented during the POP. The amount for the Permanent Modifications capital 
improvements is $226,654,000. The component costs are summarized in Table 1 below. 
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Table 1.  Permanent Modifications Capital Costs 

Component Capital Cost 
Project Development 
Preliminary Design, Design and Construction $205,622,000 
Permitting and Studies $7,549,000 
Construction Risk Allowance $13,483,000 

Permanent Modifications Sub-Total $226,654,000 

  
Financing 
Capitalized Interest $10,494,000 
Transactional Costs $15,596,000 
Debt Service and O&M Reserve $14,221,000 

Financing Sub-Total $40,311,000 

  

Contingency $7,000,000 

  
Interim Modifications Loan Refunding $45,000,000 

  
Total* $318,965,000 
*Poseidon’s financing will include an additional $67 million to fund development of 
the Otay River Estuary Restoration Project that Poseidon is required to construct for 
compliance with their Coastal Development Permit and NPDES Permit. These costs 
do not pass through to the Water Authority as part of the POP unit price Adjustment 
contemplated below.  

 
The WPA includes provisions detailing how the capital charge component of the unit 
price will be adjusted to account for the Permanent Modifications. Generally, the actual 
debt service cost incurred by Poseidon for the Permanent Modifications and refinancing 
of the IOP Interim Loan will be passed through as an adjustment to the Debt Service 
Charge component of the unit price. In addition, a market-level return for the equity 
investment in the Permanent Modifications will be provided through an adjustment to the 
Equity Return Charge component of the unit price. 
 
Similar to the original financing for the CDP and in keeping with the provisions of the 
WPA, the total financing amount includes the following allowances and contingencies to 
deal with different elements of construction risk: 

1. Construction Risk Allowance – An estimated allowance of $13,483,000 has been 
included in the financed amount to account for certain unknown and 
uncontrollable circumstance project elements including differing subsurface 
conditions, removal of contaminated soils, as well potential unforeseen scope 
changes and work delays and interruptions. This allowance, if not utilized, will 
accrue to the benefit of the Water Authority once the construction project is 
complete and permanent operations are underway. There is a small risk that the 
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total for these costs could exceed the allowance. If that were to happen, the 
provisions of the WPA will be used to evaluate any potential additional payment 
or unit price adjustment and would be brought to the Board for consideration.  

2. Project Contingency – A fixed construction contingency amount of $7,000,000 
has been included in the financed amount. This contingency provides for 
construction issues that typically arise during construction. Similar to the 
contingency that was provided for the construction of the CDP, Poseidon accepts 
the risk that actual costs may exceed the contingency amount. Conversely, if the 
contingency amount is not exceeded, the savings would accrue to Poseidon.  

 
Operating Charge Adjustment (fixed and variable) 
The operating charge adjustment compensates Poseidon for the fixed and variable costs 
associated with the operation and maintenance of the Permanent Modifications. There are 
no operating or maintenance activities linked to the variable flow processed through the 
new intake system, so the variable cost adjustment is zero. The fixed operating cost on an 
annual basis is approximately $5,094,000, which generally includes operation and 
maintenance costs, annual monitoring and permit costs, insurance, and other annual 
expenses, and represents the incremental increase from the IOP (primarily the dilution 
pumps).  
 
Electricity Charge Adjustment (fixed and variable) 
The Electricity Charge adjustment compensates Poseidon for the fixed and variable 
electrical costs associated with the Permanent Modifications. The electricity cost on an 
annual basis is approximately $512,000. 
 

POP Unit Price Adjustment 

The estimated increases to the unit price of desalinated water based on the cost components 
above are shown in Table 2 below. These increases reflect the following: 

• Adjustment in the near term to account for refinancing the IOP Interim Loan which 
will become effective when the 2023 Financing closes;  

• Phasing in of equity charges;  
• Increased debt and operating costs when the Permanent Modifications are placed into 

service. 

As discussed earlier, a follow-up CAM will be developed at the completion of the project to 
formalize the actual POP unit price adjustment once all costs and use of reserves is known. 
Staff has evaluated these increases and determined the annual unit price and the cumulative 
unit price caps, provided for in the WPA, have not been exceeded. 
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 Table 2. Near-Term Unit Price (Estimate) 

 Fiscal Year Estimated Unit 
Price 

Current Unit Price - IOP FY 2023 $2,912/AF 

IOP after 2023 Financial Close FY 2023 (Jan.) $2,955/AF 

IOP FY 2024 $3,115/AF 

Beginning of POP FY 2025 (Sept.) $3,498/AF 
POP FY 2026 $3,809/AF 

 
The POP CAM will be executed with completion of the 2023 Financing.  
 
 
Prepared by:   Jeremy Crutchfield, Water Resources Manager  
Reviewed by: Robert R. Yamada, Special Projects Director 
Reviewed by:  Kelley Gage, Director of Water Resources 
Approved by: Dan Denham, Deputy General Manager 
 



 
 
December 8, 2022 
 
Attention: Board of Directors 
 
Claude “Bud” Lewis Carlsbad Desalination Plant: Approve the execution and delivery of the 
Letter of Representation and Water Authority Continuing Disclosure Agreement and other 
documents and agreements supporting Poseidon’s 2023 Financing.  (Action) 
 
 Staff recommendation 

Adopt Resolution No. ____ approving the execution and delivery of a Letter of 
Representation and a Water Authority Continuing Disclosure Agreement relating to 
Poseidon Resources (Channelside) LP’s financing through the California Pollution 
Control Financing Authority and approving such other documents and agreements 
necessary to support said financing.   
 
Alternative 
The Board may choose not to approve the execution and delivery of the Letter of 
Representation and Water Authority Continuing Disclosure Agreement relating to Poseidon 
Resources (Channelside) LP’s financing through the California Pollution Control Financing 
Authority or such other documents and agreements necessary to support said financing. 

 
Fiscal impact 
Approval of these financing documents supports Poseidon’s execution of the 2023 Financing 
described in the December 7, 2022, memorandum to the Board of Directors. Fiscal impact is 
associated with the water unit price adjustments described in that separate memorandum.   
 
Background 
Staff has presented its recommendation to authorize the General Manager to approve and execute 
a Water Purchase Agreement Contract Administration Memorandum (CAM) between the Water 
Authority and Poseidon Resources (Channelside) LP for the Final Phase of Intake and Discharge 
System Modifications at the Lewis Carlsbad Desalination Plant. This recommendation is 
provided in the December 7, 2022, memorandum to the Board of Directors. 
 
The 2023 Financing described in that memorandum will be a Poseidon Resources (Channelside) 
LP financing, and Poseidon will be the borrower and issuer of debt and equity. The Water 
Authority’s sole undertakings to support Poseidon’s 2023 Financing are approval of the 
execution and delivery of the Letter of Representation and the Water Authority Continuing 
Disclosure Agreement, and approval of the inclusion of the “Appendix C - Water Authority 
Information,” as an appendix to the offering document for Poseidon’s 2023 Financing. 
 
Discussion 
The 2023 Financing will impact the Water Authority through adjustments to the water unit price. 
These adjustments, and other considerations relevant to the Water Authority’s consideration of 
the 2023 Financing and Permanent Modifications are set forth in the separate memorandum to 
the Board of Directors. 
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Prepared by:  Jeremy Crutchfield, Water Resources Manager  
Reviewed by:   Lisa Marie Harris, Director of Finance 
   Kelley Gage, Director of Water Resources 
Approved by:   Dan Denham, Deputy General Manager 
 
 
Attachment A: Resolution No. 2022-____ approving the execution and delivery of a 

Letter of Representation and Water Authority Continuing Disclosure 
Agreement relating to Poseidon Resources (Channelside) LP’s financing 
through the California Pollution Control Financing Authority and 
approving such other documents and agreements necessary to support said 
financing. 



SAN DIEGO COUNTY WATER AUTHORITY 
RESOLUTION NO. 2022-__ 

 
A RESOLUTION OF THE BOARD OF DIRECTORS OF THE SAN DIEGO COUNTY 
WATER AUTHORITY APPROVING THE EXECUTION AND DELIVERY OF A 
LETTER OF REPRESENTATIONS AND A WATER AUTHORITY CONTINUING 
DISCLOSURE AGREEMENT RELATING TO POSEIDON RESOURCES 
(CHANNELSIDE) LP’S FINANCING THROUGH THE CALIFORNIA POLLUTION 
CONTROL FINANCING AUTHORITY AND APPROVING SUCH OTHER 
DOCUMENTS AND AGREEMENTS NECESSARY TO SUPPORT SAID FINANCING  

 
WHEREAS, the San Diego County Water Authority is a county water authority duly organized and 

existing under and pursuant to the Constitution and laws of the State of California (the “Water Authority”); 
and 

WHEREAS, the Claude “Bud” Lewis Carlsbad Desalination Plant (the “Plant”), a state-of-the-art 
seawater desalination plant and 10-mile water delivery pipeline, is a public private partnership between the 
Water Authority and Poseidon Resources (Channelside) LP (“Poseidon”); and 

WHEREAS, on May 26, 2022, the Water Authority Board of Directors adopted Resolution No. 
2022-10 to support Poseidon in its application to the California Pollution Control Financing Authority (the 
“CPCFA”) with respect an approximately $725,000,000 financing with respect to the Plant; and  

WHEREAS, the CPCFA previously issued its Water Furnishing Revenue Bonds, Series 2012 
(Poseidon Resources (Channelside) LP Desalination Project) (the “Series 2012 Plant Bonds”), the proceeds 
of which were loaned to Poseidon, to finance a portion of the cost of acquiring, constructing, rehabilitating, 
renovating, improving, installing and equipping the Plant; and  

WHEREAS, the Series 2012 Plant Bonds were issued concurrently with the CPCFA’s Water 
Furnishing Revenue Bonds, Series 2012 (San Diego County Water Authority Desalination Project Pipeline) 
(the “Series 2012 Pipeline Bonds”), the proceeds of which were loaned to the Water Authority to finance 
the costs of development, designing, acquiring and constructing an approximately 10-mile pipeline that 
connects the Plant to the Water Authority’s existing distribution system and an interconnection pipeline 
and related improvements; and 

WHEREAS, the Series 2012 Pipeline Bonds were defeased in full with proceeds of the CPCFA’s 
Water Furnishing Revenue Refunding Bonds, Series 2019 (San Diego County Water Authority 
Desalination Project Pipeline); and 

WHEREAS, Poseidon previously issued its senior notes in an aggregate principal amount of 
$45,000,000 (the “Senior Notes”); and 

WHEREAS, Poseidon has requested that the CPCFA issue its Water Furnishing Revenue Bonds 
(Poseidon Resources (Channelside) LP Desalination Project) (AMT) Series 2023A and Water Furnishing 
Revenue Bonds (Poseidon Resources (Channelside) LP Desalination Project) Series 2023B (Federally 
Taxable) (collectively, the “Series 2023 Plant Bonds”) in an aggregate amount not to exceed 
$175,000,000.00, the proceeds of which will be loaned to Poseidon to finance and refinance a portion of 
the costs of certain improvements to the Plant and its appurtenant facilities (collectively, the “Project”), 
prepay the Senior Notes in full, and fund other amounts related to the Series 2023 Plant Bonds (including 
paying capitalized interest, funding debt service reserve accounts for the Series 2023 Plant Bonds and 
paying costs of issuance related to the Series 2023 Plant Bonds); and  
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WHEREAS, Poseidon also plans to obtain an up to $200,000,000.00 Water Infrastructure Finance 
and Innovation Act (WIFIA) loan from the U.S. Environmental Protection Agency (EPA) to finance, in 
part, a portion of the Project; and 

WHEREAS, there have been placed on file with the Clerk of the Board of the Water Authority the 
following documents:  

(1) Form of Preliminary Limited Offering Memorandum (the “Preliminary Offering 
Memorandum”), pursuant to which the Series 2023 Plant Bonds will be offered, including 
“Appendix C - Water Authority Information, ” thereto, which contains information about 
the Water Authority (“Appendix C”);  

(2) Form of Letter of Representations (the “Letter of Representations”) attached to the form of 
Bond Purchase Agreement for the Series 2023 Plant Bonds and addressed to the initial 
purchasers of the Series 2023 Plant Bonds and the CPCFA, to be executed and delivered 
by the Water Authority; and  

(3) Form of Continuing Disclosure Agreement (the “Water Authority Continuing Disclosure 
Agreement”), to be executed and delivered by the Water Authority, U.S. Bank and Trust 
Company, National Association, as the Trustee for the Series 2023 Plant Bonds and Digital 
Assurance Corporation, as Dissemination Agent for the Series 2023 Plant Bonds. 

WHEREAS, all acts, conditions and things required by the Constitution and laws of the State of 
California to exist, to have happened and to have been performed precedent to and in connection with the 
making of the agreements and the consummation of the transactions by this Resolution do exist, have 
happened and have been performed in regular and due time, form and manner, and the Water Authority is 
duly authorized and empowered, pursuant to each and every requirement of law, to consummate the 
transactions as described in this Resolution. 

NOW, THEREFORE, THE BOARD OF DIRECTORS OF THE SAN DIEGO COUNTY WATER 
AUTHORITY RESOLVES AS FOLLOWS: 

1. The foregoing recitals are adopted as findings and determinations of the Board. 

2. The Chair of the Board, the General Manager, and the Director of Finance/Treasurer (each, 
and “Authorized Officer”) are each acting individually, authorized and directed, on behalf of the Water 
Authority, to execute and deliver each or any of the financing documents listed in the following paragraph, 
substantially in the approved form, with such changes as the Authorized Officer executing such document 
may, with the concurrence of the General Counsel, require or approve, such approval to be conclusively 
evidenced by the execution and delivery thereof.  

3. The following agreements on file with the Clerk of the Board are approved and may be 
executed on behalf of the Water Authority as provided in paragraph 2 of this Resolution: 

• Letter of Representations; 

• Water Authority Continuing Disclosure Agreement. 
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4. The form of the Appendix C to be included in the Preliminary Limited Offering 
Memorandum is hereby approved. The Authorized Officers are each, acting individually, hereby authorized 
and directed, on behalf of the Water Authority, and with the concurrence of the General Counsel of the 
Water Authority, to a certify that the Water Authority Information (as such term is defined in the Letter of 
Representations) contained such Preliminary Limited Offering Memorandum, including the Appendix C 
is, as of its date, “deemed final” by the Water Authority for purposes of Section (b)(5) of Rule 15c2-12 of 
the Securities and Exchange Commission (the “Rule”). The Authorized Officers are hereby authorized and 
directed, on behalf of the Water Authority, to update the Water Authority Information and Appendix C to 
be included in a Limited Offering Memorandum in substantially the form of the Preliminary Limited 
Offering Memorandum, with such changes as such officers may, with the concurrence of the General 
Counsel of the Water Authority, require or approve, such approval to be conclusively evidenced by the 
delivery thereof, and to certify that said Water Authority Information and Appendix C to be included in 
said Limited Offering Memorandum is, as of its date, “final and complete” for purposes of the Rule. 

5. The Authorized Officers are hereby authorized and directed, jointly and severally, with the 
concurrence of the General Counsel, to do any and all things and to execute and deliver any and all contracts 
and documents which they may deem necessary or advisable in order to consummate transactions 
contemplated or authorized by this Resolution.  

6. The authority of the Authorized Officers and the General Counsel under this Resolution 
may be delegated as provided in the Water Authority’s Administrative Code.  

7. The effective date of this Resolution shall be the date of its adoption. 
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PASSED, APPROVED, and ADOPTED this 15th day of December, 2022 by the 
following vote:  

AYES:  Unless noted below all Directors voted aye. 

NOES: 

ABSTAIN: 

ABSENT:  

 
 

       
Mel Katz, Chair 

ATTEST: 

       
Frank Hilliker, Secretary 

 

I, Melinda Nelson, Clerk of the Board of the San Diego County Water Authority, certify 
that the vote shown above is correct and this Resolution No. 2022-_____ was duly adopted at the meeting 
of the Board of Directors on the date stated above. 

 
 
   
 Melinda Nelson, 
 Clerk of the Board 
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