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1

Petitioner and Plaintiff San Diego County Water Authority (“Water Authority”),

2

Respondent and Defendant Imperial Irrigation District (“IID”), Respondent and Defendant

3

Metropolitan Water District of Southern California (“MWD”), and Respondents and Defendants

4

City of Torrance, Three Valleys Municipal Water District, West Basin Municipal Water District,

5

Foothill Municipal Water District, Las Virgenes Municipal Water District, City of Glendale, City

6

of Los Angeles, Eastern Municipal Water District, Western Municipal Water District, and

7

Municipal Water District of Orange County (collectively “Member Agencies”) hereby submit the

8

following updates and statements of position in advance of the November 9, 2012 Case

9

Management Conference in the two above-captioned cases.

10

STATEMENT OF SAN DIEGO COUNTY WATER AUTHORITY

11

There are now two separate, but overwhelmingly similar, cases pending before this Court

12

related to Defendant and Respondent MWD’s water rates. One case challenges MWD’s rates for

13

calendar years 2011-2012 (the “2011-12 case”), and another challenges MWD’s calendar year

14

2013 and 2014 rates (the “2013-14 case”). Both cases assert the same grounds why MWD’s rates

15

are unlawful, namely, MWD’s failure to account for, and properly assign the reasonable and

16

proportional costs of providing its services. The two cases should be consolidated, for all the

17

reasons laid out in the Water Authority’s Motion to Consolidate Cases, its Reply Brief on the

18

motion to consolidate, and its Opposition to MWD’s motion to stay the 2013-14 case (which the

19

Water Authority will not repeat here). In this CMC Statement, the Water Authority summarizes

20

the status of the two cases and lays out a path for resolution of both cases in a consolidated

21

proceeding that will conclude before the end of 2013.

22

A.

23

Contrary to MWD’s insistence, the 2011-12 case is not ready for decision and likely will

24

not be for at least several months. As the Court knows, MWD has taken up the past year with a

25

determined—but unsuccessful—effort to block the Water Authority and IID from taking any

26

discovery whatsoever. That discovery dispute was finally resolved by the Court’s September 17,

27

2012 Order, which required MWD, the Member Agency defendants, and non-parties Cordoba

28

Corp. and Malcolm Pirnie, Inc. to respond to the Water Authority’s and IID’s document requests,

Status of the 2011-12 Case
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1

which were carefully crafted to obtain relevant information without opening the door to the kind

2

of discovery “free for all” the Court and all parties said they wanted to avoid. Because this

3

discovery is likely to reveal documents that should be part of the record for deciding the Water

4

Authority’s claims, the case will not be ripe for decision until after discovery is complete—as is

5

typically true in litigation. Thus far, actual progress on the discovery front has been halting.

6

MWD made an initial production on October 19, and most of the Member Agency defendants,

7

and the two non-parties, have made small initial productions as well. But the productions appear

8

far from complete. And, while the Court ordered the parties to complete their production in

9

response to the September 17 Order by December 3, 2012, given representations made by MWD

10

in the past, the Water Authority anticipates there may be further litigation concerning assertions

11

of privilege by MWD and the Member Agencies.

1

12

As the September 17 Order contemplated, the December 3 production deadline will not be

13

the end of the discovery process. After the Water Authority has had a chance to review the initial

14

document productions of MWD, the Member Agencies and the non-parties, the Water Authority

15

expects that it may serve follow-on document requests, interrogatories or requests for admission.

16

Also, because MWD convinced Judge Warren to recommend deferring discovery on the

17

preferential-rights cause of action, that discovery will need to be slotted in over the coming

18

months as well. The Water Authority may also seek a limited number of depositions concerning,

19

for example, the basis for the price charged to the Water Authority under the Transportation

20

(Exchange) Agreement, the basis for including certain costs in MWD’s “wheeling rate,” and the

21

consistency—or lack thereof—of MWD’s rates with cost-of-service requirements. The Water

22

Authority may also need depositions to authenticate documents and confirm the completeness of

23

various parties’ document productions, especially in light of the admissions by a high-ranking

24

1

25
26
27
28

The City of Los Angeles and Los Angeles Department of Water & Power, whom the Water
Authority sued last April for failure to respond to an October 28, 2011 California Public Records
Act requests, made a production on October 19 that they claimed was responsive both to the PRA
requests and the discovery requests approved in the Court’s September 17 Order. But LADWP’s
production was produced out of Bates-numbered order, appears not to reflect the manner in which
documents are kept in the ordinary course of business, and was printed off from electronic
sources, removing any metadata. The Water Authority is meeting and conferring with LADWP
in an attempt to obtain a corrected production but, if it cannot, the Water Authority ultimately
may have to raise these issues with the Court.
2
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1

official at the LADWP—previously brought to the Court’s attention—that LADWP has destroyed

2

responsive records while these document requests were pending.

3

Moreover, as of last week, the Water Authority is not the only party in this case who is

4

seeking discovery. At the beginning of the discovery process in this case, in January 2012, when

5

the Court instructed the parties to develop a “joint discovery plan,” the Water Authority implored

6

MWD to put its cards on the table and issue discovery requests of its own, while still reserving its

7

objections to discovery, so that the parties and the Court could address everyone’s requests at

8

once. MWD refused to do so, and as a result, the parties moved forward on document requests

9

served only by the Water Authority and IID. Over six painstaking months, the parties, Judge

10

Warren, and this Court refined and honed that discovery to the most pertinent issues in this case.

11

For the requests to MWD, the Court generally limited the Water Authority’s and IID’s requests

12

to: “1) the manner in which MWD’s 2011-2012 rates were set and whether those rates complied

13

with applicable law; 2) the allocation of MWD costs to various rates charged by MWD; and 3)

14

the enactment and use of the [Rate Structure Integrity] provision.” Sept. 17, 2012 Order, at 3:3-6.

15

For the requests to the Member Agencies and the document subpoenas to Cordoba and Malcolm

16

Pirnie, the requests were “generally subject to the following limitations: 1) documents that

17

constitute communications with MWD; 2) documents that reflect communications with MWD; 3)

18

documents that discuss MWD’s 2011-2012 water rates.” Id. at 4:5-10. In short, the Court further

19

narrowed the limited discovery that was requested to documents pertaining to the process by

20

which MWD set its 2011-2012 rates, and communications about those rates.

21

Last week, the other shoe finally dropped. MWD served document requests on the Water

22

Authority and IID in the 2011-12 case that are far more expansive than anything the Water

23

Authority and IID originally sought from MWD—even before Judge Warren and this Court

24

further narrowed those requests. MWD’s just-served discovery consists of 78 sweeping and

25

overbroad document requests to the Water Authority and 72 separate requests to IID. The

26

breadth and scope of these requests not only far exceed the limits on discovery previously

27

imposed by this Court; they also directly contradict every argument MWD made to Judge Warren

28

and this Court when responding to the Water Authority’s requests. While MWD’s first twenty or
3
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1

so requests are roughly equivalent to those approved by the Court in the September 17 Order,

2

MWD quickly goes off the rails AFTER THAT. MWD’s requests seek more than a dozen

3

categories of information about the Water Authority’s rates, which have not been challenged and

4

are not the subject of this litigation. To cite just a few other examples, MWD also asks the Water

5

Authority to produce every document in its possession that discusses: any water transfer in the

6

State of California, even those that do not include MWD or the Water Authority (RFP Nos. 29-

7

31); IID’s right to sell or transfer water to any person or entity other than the Water Authority

8

(RFP No. 41); IID’s “profit” on the IID-SDCWA water transfer (RFP No. 53); efforts by the

9

Water Authority to dissuade any party from bringing suit, or filing an administrative action,

2

10

against the Water Authority (RFP No. 58); or the Water Authority’s consideration of a seawater

11

desalination project in Carlsbad, California (RFP Nos. 69-70). Most remarkably, after objecting

12

repeatedly and vociferously that discovery must not intrude on the deliberations or thought

13

processes of MWD Board members (even though the Water Authority’s discovery did not do so),

14

MWD has turned around and asked the Water Authority to produce documents from two of its

15

own MWD Board members who are also members of the Water Authority’s Board of Directors.
Throughout this case, MWD has periodically insisted that the Court rush to decide the

16
17

2011-12 case while at the same time taking actions that make a prompt decision impossible.

18

MWD’s recent discovery requests are only the latest example. While the Water Authority will

19

produce the same sort of discovery that the other MWD member agencies were ordered to

20

produce by the Court, it will not consent to the “free-for-all” MWD’s new discovery portends.

21

The Water Authority will attempt to work with MWD to narrow the scope of MWD’s discovery,

22

with Judge Warren’s help, if appropriate. But based on the past history of this case, the Water

23

Authority anticipates that these issues ultimately will find their way back to this Court. The

24
25
26
27
28

2

Notably, during the litigation of the Water Authority’s document requests to the Member
Agencies, the Member Agencies objected to certain requests (as drafted) because they could be
read to require the Member Agencies to produce information about their own rates. MWD and
the Member Agencies argued during meet-and-confer sessions and before the Court that the
Member Agencies’ rates were not relevant and fell outside the scope of the discovery. The Water
Authority agreed and revised its requests to exclude such information.
4
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3

1

litigation on MWD’s discovery requests alone could take 3-6 months. Regardless of MWD’s

2

reason for waiting so late to serve discovery, the effect will be a further delay of the 2011-12

3

case.

4

Finally, the Water Authority may seek leave to file an amendment to its Second Amended

5

Complaint, in order to make clearer its position that MWD’s 2011 and 2012 rates violate Article

6

XIII C, Section 1, subdivision (e) of the California Constitution (adopted by Proposition 26 in

7

November 2010, as well as Article XIII A, Section 4 (adopted by Proposition 13). The Water

8

Authority has long made clear in this case its position that Proposition 26, and its burden-shifting

9

requirement that MWD prove, by a preponderance of the evidence, that its rates charged to the

10

Water Authority are “no more than necessary to cover the reasonable costs” of the activity for

11

which it is charged, and that the costs allocated to the Water Authority by MWD in MWD’s rates

12

bear “a fair or reasonable relationship to the payor’s burdens on, or benefits received from, the

13

governmental activity” (Cal. Const., art. XIII C, § 1(e)), applies to the 2011-12 rates. See May

14

26, 2011 SDCWA “Rule 26” Statement, at 10-13. Because this change would not amend the

15

causes of action but would simply clarify the bases on which the Water Authority seeks relief,

16

this could be accomplished through the filing of an “amendment” (adding in the additional

17

constitutional provisions to the appropriate paragraphs) as opposed to a full amended pleading.

18

See Code Civ. Proc. § 473(a)(1); id. § 576; see also B.E. Witkin, Cal. Proc. 5th (2008) Pleading §

19

1230 (“[A]mendments that do not change the facts of primary right and wrong, but merely state

20

facts to support a different legal theory of recovery, are permissible.”); id. § 1229 (“An

21

amendment is permissible if it does not change the cause of action even though it seeks an

22

additional or entirely different remedy or relief.”).

23
24
25
26
27
28

3

The Water Authority’s objections and responses will be due in early December. If the parties
are unable to resolve their differences through the meet-and-confer process, they will seek the
assistance of either Judge Warren or the Court. Assuming the process of briefing and argument to
Judge Warren lasts 6-8 weeks, as it did last time, a recommendation from Judge Warren might
not be forthcoming until February. Under this Court’s order appointing the discovery referee, a
party has 20 days to file a motion for de novo review of Judge Warren’s recommendation. By the
time that is briefed and calendared in this Court, it could be mid-April 2013 before the dispute is
heard in this Court, assuming this Court does not handle any disputes itself.
5
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1

B.

2

By comparison, the 2013-14 case, though filed two years later, is moving along much

Status of the 2013-14 Case

3

more smoothly. The 2013-14 case was transferred and assigned to this Court on September 10,

4

2012. Before it was transferred here, the 2013-14 complaint had been answered by IID and the

5

same group of Member Agency defendants who have participated in the 2011-12 case, plus two

6

more: Eastern Municipal Water District and Western Municipal Water District. UCAN did not

7

answer the 2013-14 complaint.

8
9

MWD originally filed a motion to strike certain allegations from the 2013-14 Complaint
relating to a “working group of certain MWD member agencies and related matters.” Because

10

MWD’s motion was comparable to the motion to strike it had filed in the 2011-12 case, the

11

parties filed a stipulation on October 24 that the Court’s July 2, 2012 ruling in the 2011-12 case

12

concerning similar allegations should apply equally to MWD’s motion to strike in the 2013-14

13

case. The parties further stipulated that MWD would answer the 2013-14 complaint within ten

14

days of the Court’s entry of order affirming the stipulation. To the Water Authority’s knowledge,

15

the Court has not yet entered that order.

16

Following the September 17, 2012 Order obligating MWD, the Member Agencies,

17

Malcolm Pirnie and Cordoba to produce documents in the 2011-12 case, the Water Authority

18

served discovery on all those parties in the 2013-14 case that exactly parallels the approved 2011-

19

12 discovery, modified only to reflect the different dates and circumstances for the adoption of

20

MWD’s 2013-14 rates. All parties have provided written objections and responses to the 2013-14

21

discovery. The Member Agencies have indicated that they are already conducting a search and

22

collection of documents in response to the 2013-14 discovery should the Court order them to

23

answer that discovery.

24

Given the similarity between this discovery and the requests already approved by the

25

Court, the Water Authority has attempted to reach agreement with all parties on a proposed order

26

for the Court, deciding the 2013-14 discovery on similar lines. Attached as Exhibit A hereto is

27

the most recent version of the proposed order circulated among the parties. As far as the Water

28

Authority is aware, the only issue any party has with this order (other than an ongoing discussion
6
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1

about one custodian for Eastern MWD who is no longer employed there, which should be

2

resolved shortly) is the date by which MWD, the Member Agencies and the non-parties are

3

obligated to complete their production. The Water Authority proposed January 15, 2013. No one

4

has proposed an alternative date. The Water Authority asks the Court to resolve the deadline

5

issue at the November 9 Case Management Conference and then sign the proposed order.

6

Finalizing the scope of the 2013-14 discovery sooner rather than later will allow for economies of

7

scale in collecting documents, in litigating any privilege issues, and in resolving any issues

8

concerning the adequacy of the parties’ productions.

9

If the Court denies MWD’s motion to stay, the Water Authority also requests that the

10

Court instruct MWD to serve its initial set of 2013-14 discovery by November 19, so that the

11

Water Authority can engage in a single, unified round of document collection and a consolidated

12

process for litigating objections about the scope of MWD’s discovery.

13

C.

14

The goal of any case management approach should be to resolve both the 2011-12 case

15

and the 2013-14 case by the end of 2013. In recent years, MWD has set its rates on a biannual

16

basis. MWD’s 2013-14 rates were adopted in April 2012, will take effect in January 2013 and

17

will expire in December 2014. MWD presumably will begin the process of setting its rates for

18

calendar years 2015 and 2016 in early 2014, which is the timeline it has followed in previous

19

ratemaking cycles. The Court should structure trial so that a ruling could be issued for the two

20

cases by January 2014.

Case Schedule

21

The Water Authority’s proposed consolidation would result in a unified proceeding in

22

which “the pleadings, verdicts, findings and judgments are kept separate [and] the actions are

23

simply tried together for the sake of convenience and judicial economy.” See Sanchez v. Super.

24

Ct., 203 Cal. App. 3d 1391, 1396 (1988). This approach—as opposed to a total consolidation of

25

the pleadings and judgment—is compelled by the fact that the Water Authority challenges two

26

different sets of rates in the two cases, and the two cases will be decided upon similar and

27

overlapping, but not identical, factual records.

28

Once the Court has decided the competing motions concerning the 2013-14 case, the
7
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1

parties should be ordered to meet and confer to devise a schedule for complete resolution of the

2

case. As explained by the Water Authority in its opposition to MWD’s motion to stay,

3

bifurcating particular causes of action or litigating the consolidated case on a cause of action-by-

4

cause-of-action-basis would only delay final resolution, because neither party can take an appeal

5

until all causes of action are decided. See Canandaigua Wine Co. v. Cty. of Madera, 177 Cal.

6

App. 4th 298, 302 (2009) (“[A] ruling on a petition for writ of mandate is not appealable if other

7

causes of action remain pending between the parties.”). To the extent the parties cannot agree on

8

a case management order, they can submit competing orders.

9

The Water Authority is entitled to a bench trial on its two independent breach of contract

10

claims, as well as on the RSI and preferential rights declaratory-relief causes of action from the

11

2011-12 complaint; and the Court is entitled to consider “all relevant evidence” in determining

12

the first three causes of action, brought in part under the Wheeling Statute. Accordingly, the

13

Water Authority requests that the Court set a specific trial date, and proposes a date in November

14

or December 2013. The Water Authority anticipates trial on the merits will take 1-2 weeks,

15

perhaps less depending on the resolution of any issues before trial.

16

The Water Authority also suggests that the parties file at least one round of trial briefs in

17

advance of trial. The Water Authority is willing to file both an opening and a responsive trial

18

brief if the Court would find it helpful. These briefs would address and clarify the legal and

19

procedural questions that will need to be addressed as part of trial—e.g., the standard of review

20

on the various claims and the scope of the documentary record the Court should consider—and

21

could address issues that either side believes may be decided on a paper record, without live

22

testimony. If there are discrete legal issues, causes of action, or defenses on which a party wants

23

to move for summary judgment or summary adjudication, they would still be free to do so at any

24

time, subject to the ordinary rules governing such motions.

25

A schedule embodying this approach would be:

26
27

Deadline for filing motions for summary
judgment or summary adjudication

August 19, 2013

28

Opening trial briefs

September 9, 2013
8
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1

Expert witness exchange (if any)

September 23, 2013

2

Responsive trial briefs

October 28, 2013

3

Close of fact discovery

October 28, 2013

4

Close of expert discovery (if any)

November 15, 2013

5

Exchange of exhibit and witness lists

November 18, 2013

6

Trial

December 2, 2013

7
D.
8
9
10
11
12
13
14
15
16
17

Role of Discovery Referee

During litigation concerning the Water Authority’s and IID’s discovery requests earlier
this year, the parties were ably assisted by Hon. James Warren (Ret.), who was appointed as
discovery referee in this case. But given the relatively brief proposed time allocated for
discovery, and the fact that this Court’s order of reference obligates it to review any decisions of
Judge Warren de novo, the Water Authority is concerned that continuing to refer discovery issues
to Judge Warren will create an extra layer of process and may make it more difficult for discovery
to be completed within the time frame proposed above. While the Water Authority is more than
willing to continue utilizing Judge Warren, the Water Authority would like to discuss at the CMC
whether the discovery referee process should be continued or modified in order to give the parties
the best possible chance of getting this case to judgment by the end of 2013.

18
STATEMENT OF IMPERIAL IRRIGATION DISTRICT
19
20
21
22

There are two cases now pending regarding the Metropolitan Water District’s rates.
These cases are essentially identical, except they involve different rate years. The cases should be
consolidated and should not be stayed or delayed as proposed by the Metropolitan Water District.
IID joins in SDCWA’s motion to consolidate the cases.

23
STATEMENT OF MWD AND THE MEMBER AGENCIES
24
25
26
27
28

MWD and the Member Agencies (“MAs”) respectfully submit the following regarding (1)
developments in Case No. CPF-10-510830 (“2010 Action”) since the prior case management
conference on July 2, 2012, and (2) the status of Case No. CPF-12-512466 (“2012 Action”).
A.

The 2010 Action

On July 2, 2012, the Court ruled on MWD’s motion to strike portions of SDCWA’s
9
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1

Second Amended Petition for Writ of Mandate and Complaint for Damages and Declaratory

2

Relief (“SAC”), granting the motion to strike in part and denying it in part as stated on the record

3

on July 2. Subsequently, MWD and the MAs filed their answers to the SAC on July 12, 2012.
On discovery matters, the Court held hearings on MWD’s Motion for De Novo Review of

4
5

Discovery Management Recommendation No. 1 in August and September and ultimately issued

6

its Order Re: Motions for De Novo Review of Discovery Management Recommendation #1 on

7

September 17, 2012 (“September 17 Order”). Since then, document production in response to the

8

September 17 Order has been under way as MWD and the MAs have been gathering, reviewing,

9

and producing documents. MWD made an initial production of documents in response to the

10

September 17 Order on October 19, 2012 (the parties having agreed that production would

11

commence on October 20). The MAs have been producing documents as well. MWD and the

12

MAs expect to complete production by December 3, 2012, in compliance with the September 17

13

Order.

14

After MWD completes its production in response to the September 17 Order, MWD

15

expects to bring a dispositive motion on the first, second, and third causes of action in the SAC

16

regarding the challenge to MWD’s water rates adopted on April 13, 2010 and in effect in 2011-

17

2012.

18

Separately, on October 29, 2012, MWD served its first set of requests for production of

19

documents (“RFPs”) on SDCWA and IID in the 2010 Action. Neither SDCWA nor IID have yet

20

responded to MWD’s RFPs. However, in its reply in support of its motion to consolidate,

21

SDCWA takes issue with these RFPs. MWD anticipates that SDCWA may do the same in this

22

Case Management Conference Statement. MWD believes it is important to point out the

23

following facts:

24



MWD’s RFPs are consistent with MWD’s stated position throughout this year that

25

it would serve discovery on SDCWA and IID after the Court ruled on the

26

permissible scope of these parties’ discovery, and consistent with the scope of that

27

approved discovery. (Since MWD’s position was that there should be no

28

discovery on the rate challenge and that discovery on the civil claims should be
10
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1

deferred, it made no sense for MWD to serve discovery unless and until it learned

2

that such discovery would be permitted.) MWD’s first 24 RFPs and several others

3

mirror the Court-ordered requests in the September 17 Order. The rate-related

4

RFPs address issues under the Wheeling Statute, the breach of contract claim,

5

and/or MWD’s defenses to those claims. The remaining requests address issues

6

under the breach of contract claim, the Rate Structure Integrity (“RSI”) claim,

7

and/or MWD’s defenses to those claims. See Ex. B for further detail.


8

MWD’s RFPs do not interfere with or affect a prompt resolution of the challenge
to MWD’s 2011-2012 rates. Aside from the Wheeling Statute claim, it is clear

9
10

that the rate challenge must be decided on the administrative record. Because the

11

Court has recognized an exception for discovery under the Wheeling Statute, if the

12

Court deems appropriate, adjudication of the Wheeling Statute claim could be

13

segregated from the other rate challenge claims.


14

It was not known until the Court ruled on discovery that full discovery on

15

SDCWA’s breach of contract and RSI claims would be permitted at this time.

16

(Again, MWD had requested that discovery on those claims be deferred until the

17

rate challenge was resolved.) After the Court’s September 17 Order, MWD

18

promptly served RFPs in the areas approved by the Court and attempted to be

19

comprehensive on those issues, including addressing MWD’s defenses, to be

20

efficient.


21

MWD has consistently sought to have the challenge to its 2011-2012 rates

22

adjudicated quickly. That prompt adjudication is not affected by MWD serving

23

RFPs in the areas now permitted by the Court, so that it is prepared for the

24

adjudication of the rest of the 2010 Action.

25

B.

The 2012 Action

26

On June 8, 2012, SDCWA filed its Petition/Complaint in the 2012 Action in Los Angeles

27

Superior Court. The 2012 Action challenges water rates adopted by MWD on April 10, 2012 to

28

be effective in 2013 and 2014. The 2012 Action was subsequently transferred to this Court and
11
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1

given San Francisco Superior Court Case No. 12-512466. The November 9, 2012 case

2

management conference will be the first one in the 2012 Action.

3

IID and all the MAs who are real parties in interest in the 2010 Action also filed an answer

4

and are real parties in interest in the 2012 Action. Two additional member agencies, Western

5

Municipal Water District and the Eastern Municipal Water District, who are not parties to the

6

2010 Action, also filed an answer and are real parties in interest in the 2012 Action.

7

1. Matters at Issue in both the 2010 Action and the 2012 Action

8

a. MWD's Motion to Stay or for Coordinated Case Management

9

MWD has filed a motion to stay the 2012 Action pending a ruling on a dispositive motion

10

regarding the challenge to MWD’s rates adopted on April 13, 2010, and effective in 2011-2012,

11

which are at issue in the 2010 Action, or in the alternative, to coordinate the 2010 Action and the

12

2012 Action in a manner that does not delay the resolution of the validity of MWD’s 2011-2012

13

rates. The motion is fully briefed and scheduled for hearing on November 9. The MAs have

14

joined in the motion. For the reasons set forth in MWD’s opening and reply papers in support of

15

its motion, the Court should stay the 2012 Action at this time until there is a ruling on a

16

dispositive motion regarding the rates adopted on April 13, 2010, or alternatively, order the

17

requested coordinated case management.

18

On November 9, the Court should hear and rule upon MWD’s motion to stay as the first

19

matter because, if the Court stays the 2012 Action, then no further matters need be addressed by

20

the Court or the parties in the 2012 Action until the stay is lifted. The other issues regarding the

21

2012 Action will become moot.

22

b.

SDCWA’s Motion to Consolidate

23

SDCWA has filed a motion to consolidate the 2012 Action with the 2010 Action, which is

24

also scheduled for hearing on November 9. As noted, if the Court grants MWD’s motion to stay,

25

or for coordinated case management, SDCWA’s motion to consolidate will become moot at this

26

time. In any event, for the reasons set forth in MWD’s opposition papers and in MWD’s motion

27

to stay or for coordinated case management, the Court should deny SDCWA’s motion to

28

consolidate.
12
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1
2

2. MWD’s Motion to Strike Portions of the Petition/Complaint
In response to the Petition/Complaint in the 2012 Action, while the matter was pending in

3

Los Angeles Superior Court, MWD filed a motion to strike portions of the Petition/Complaint,

4

addressing allegations regarding the working group of certain member agencies. The MAs joined

5

in that motion to strike. The motion to strike in the 2012 Action is substantially similar to the

6

motion to strike allegations regarding the working group of member agencies in the SAC in the

7

2010 Action, which was heard and ruled upon by the Court on July 2, 2012. After the 2012

8

Action was transferred to this Court, MWD on October 16, 2012, re-noticed its motion to strike

9

for hearing before this Court on November 9. Neither SDCWA nor IID filed an opposition to

10

MWD’s motion to strike portions of the Complaint/Petition.

11

All parties agree that the ruling on MWD’s motion to strike portions of the

12

Petition/Complaint in the 2012 Action should be the same as the Court’s ruling on MWD’s

13

motion to strike portions of the SAC in the 2010 Action concerning allegations regarding the

14

working group of certain member agencies. Accordingly, to resolve the motion, the parties have

15

submitted a Stipulation Re Motion to Strike Portions of The Petition/Complaint; [Proposed]

16

Order, which is currently under submission with the Court. This stipulation and proposed order

17

seeks to resolve MWD’s motion to strike portions of the Petition/Complaint in the 2012 Action

18

consistently with the Court’s prior ruling on MWD’s similar motion to strike in the 2010 Action.

19

3. SDCWA’s Requests for Production and Deposition Subpoenas

20

On September 19, 2012, SDCWA served in the 2012 Action requests for production of

21

documents on MWD and the MAs and later served deposition subpoenas on two third parties.

22

These requests for production are similar to the requests for production set forth in the September

23

17 Order in the 2010 Action. SDCWA separately provided to MWD and the MAs a proposed

24

order regarding these requests for production based on the Court’s September 17 Order in the

25

2010 Action. MWD and the MAs served written response to MWD as required under the Code of

26

Civil Procedure §§ 2031.210, et seq.

27

If the Court grants MWD’s motion to stay the 2012 Action, then no further action on

28

SDCWA’s requests for production and deposition subpoenas in the 2012 Action, whether by
13
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1

proposed order or otherwise, would be required at this time. The requests for production would

2

be stayed.

3

If the Court does not stay the 2012 Action and allows document production in the 2012

4

Action to go forward, then MWD and the MAs do not seek to re-litigate issues addressed in the

5

2010 Action—as MWD has advised SDCWA. MWD and the MAs, however, seek to ensure that

6

their arguments and objections set forth before the Discovery Referee and this Court in the 2010

7

Action are preserved for appeal or for other purposes in the 2012 Action. In addition, because

8

MWD has dedicated its available resources to respond timely to the requests for production in the

9

September 17 Order by the December 3, 2012 deadline, MWD will not be able to begin gathering

10

and reviewing documents to respond to the new set of requests for production in the 2012 Action

11

until after December 3, 2012. Each MA also has its own respective schedule to address.

12

Accordingly, should the Court allow document production in the 2012 Action, the parties will

13

need to craft a production schedule that is practical and not unduly burdensome and oppressive.

14
Respectfully Submitted,

15
16

Dated: November 6, 2012

17

KEKER & VAN NEST LLP

By:

/s/ John W. Keker

JOHN W. KEKER

18
19

Attorneys for Plaintiff
SAN DIEGO COUNTY WATER
AUTHORITY

20
21
22

Dated: November 6, 2012

MORRISON & FOERSTER LLP

23
24

By:

25

/s/ S. Raj Chatterjee
S. RAJ CHATTERJEE
Attorneys for Respondent and Defendant
METROPOLITAN WATER DISTRICT
OF SOUTHERN CALIFORNIA

26
27
28
14
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1

Dated: November 6, 2012

CITY OF GLENDALE

2
3

By:

4

/s/ Dorine Martirosian
DORINE MARTIROSIAN
Attorneys for Respondent and Defendant
CITY OF GLENDALE

5
6
7

Dated: November 6, 2012

CITY OF TORRANCE

8
9

By:

10

/s/ Patrick Q. Sullivan
PATRICK Q. SULLIVAN
Attorneys for Respondent and Defendant
CITY OF TORRANCE

11
12

Dated: November 6, 2012

BRUNICK, McELHANEY & BECKETT

13
14
By:

15

Attorneys for Respondent and Defendant
THREE VALLEYS MUNICIPAL WATER
DISTRICT

16
17
18

/s/ Steven M. Kennedy
STEVEN M. KENNEDY

LEMIEUX & O’NEILL

Dated: November 6, 2012

19
20
21

By:

/s/ Christine Carson
CHRISTINE CARSON
Attorneys for Respondent and Defendant
WEST BASIN MUNICIPAL WATER
DISTRICT, FOOTHILL MUNICIPAL
WATER DISTRICT, EASTERN
MUNICIPAL WATER DISTRICT,
WESTERN MUNICIPAL WATER
DISTRICT and LAS VIRGENES
MUNICIPAL WATER DISTRICT

22

23
24
25
26
27
28
15
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1

Dated: November 6, 2012

CITY OF LOS ANGELES

2
3

By:

4

/s/ Janna Sidley
JANNA SIDLEY
Attorneys for Respondent and Defendant
CITY OF LOS ANGELES

5
6
Dated: November 6, 2012

ALESHIRE & WYDNER, LLP

7
8
By:

9

/s/ Patricia J. Quilizapa
PATRICIA J. QUILIZAPA
Attorneys for Respondent and Defendant
MUNICIPAL WATER DISTRICT OF
ORANGE COUNTY

10
11
12
Dated: November 6, 2012

ALLEN MATKINS LECK GAMBLE
MALLORY & NATSIS

13
14
15

By:

16

/s/ Mark J. Hattam
MARK J. HATTAM
Attorneys for Respondent and Defendant
IMPERIAL IRRIGATION DISTRICT

17
18
19
20
21
22

23
24
25
26
27
28
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EXHIBIT A

1
2
3
4
5
6
7
8
9
10
11

KEKER & VAN NEST LLP
JOHN KEKER - # 49092
jkeker@kvn.com
DANIEL PURCELL - # 191424
dpurcell@kvn.com
DAN JACKSON - # 216091
djackson@kvn.com
WARREN A. BRAUNIG - # 243884
wbraunig@kvn.com
633 Battery Street
San Francisco, CA 94111-1809
Telephone:
415 391 5400
Facsimile:
415 397 7188

EXEMPT FROM FILING FEES
[GOV. CODE § 6103]

DANIEL S. HENTSCHKE
General Counsel
SAN DIEGO COUNTY WATER AUTHORITY
4677 Overland Avenue
San Diego, CA 92123-1233
Telephone:
(858) 522-6791
Facsimile:
(858) 522-6566

12
13

Attorneys for Plaintiff
SAN DIEGO COUNTY WATER AUTHORITY

14
15

SUPERIOR COURT OF THE STATE OF CALIFORNIA

16

IN AND FOR THE COUNTY OF SAN FRANCISCO

17
18

SAN DIEGO COUNTY WATER
AUTHORITY,
Plaintiff(s),

19
20
21
22

23

Case No. CPF-12-512466
[PROPOSED] ORDER RE: RESPONSES
TO DOCUMENT REQUESTS AND
DOCUMENT SUBPOENAS

v.
METROPOLITAN WATER DISTRICT OF
SOUTHERN CALIFORNIA, et al.,
Defendant(s)

Judge:

Hon. Richard A. Kramer

Dept:

304

Date Filed: June 8, 2012
Trial Date: Not Set

24
25
26
27
28
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In this case, Plaintiff and Petitioner San Diego County Water Authority (“Water

1
2

Authority”) challenges the lawfulness of water rates for calendar years 2013 and 2014 adopted by

3

MWD on April 10, 2012. The Water Authority alleges that MWD’s 2013/2014 rates violate

4

various constitutional, statutory and common law provisions, including California’s Wheeling

5

Statute, Cal. Water Code § 1810 et seq. The Water Authority seeks a writ of mandate,

6

declaratory relief, and a finding of invalidity under the Validation Statutes, Code of Civil

7

Procedure § 860 et seq. The Water Authority separately brings an action for breach of contract,

8

namely the Exchange Agreement between the Water Authority and MWD. The Imperial

9

Irrigation District (“IID”) also challenges MWD’s rates.

10

This Order addresses document requests served by the Water Authority on MWD, and on

11

each of the ten MWD Member Agencies who have intervened in this case as respondents and

12

defendants, as well as third-party subpoenas served on two entities that have provided consulting

13

services to the Member Agencies, Malcolm Pirnie, Inc. and Cordoba Corporation.

1

14

This Court also has pending before it a case captioned San Diego County Water Authority

15

v. Metropolitan Water District of Southern California et al., Case No. CPF-10-510830 (SDCWA

16

I), which raises similar issues concerning MWD’s calendar year 2011 and 2012 water rates. On

17

September 17, 2012, this Court issued an order in SDCWA I requiring MWD, the Member

18

Agencies and the non-parties to produce documents in response to specific document requests and

19

subpoena topics. The September 17 Order followed a months-long process in which the parties

20

initially presented their discovery dispute to a Court-appointed discovery referee, the Honorable

21

James L. Warren (Ret.); Judge Warren issued a written recommendation; MWD and the Member

22

Agencies sought de novo review of Judge Warren’s recommendation; the parties briefed the

23

discovery issue to this Court; and this Court held three separate hearings on the propriety and

24

scope of discovery.

25

1

26
27
28

2

The Member Agencies are: City of Glendale, City of Torrance, City of Los Angeles, Municipal
Water District of Orange County, Three Valleys Municipal Water District, Foothill Municipal
Water District, West Basin Municipal Water District, Las Virgenes Municipal Water District,
Eastern Municipal Water District and Western Municipal Water District
2
The September 17 Order did not require anything of Western Municipal Water District or
Eastern Municipal Water District, who are not parties to the
1
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1

The document requests and subpoenas served in the present case mirror, to the extent

2

appropriate, the discovery approved and affirmed by this Court in the September 17 Order in

3

SDCWA I. The basis for discovery is the same as it was in the September 17 Order, and, except

4

as noted below, the scope of discovery should be equivalent to that in the September 17 Order.

5

Therefore, the Court ORDERS as follows:

6

BASIS FOR DISCOVERY

7

The Water Authority has satisfied all obligations to commence taking discovery. The

8

Water Authority and IID challenge MWD’s 2013-2014 rates under the Wheeling Statute, which

9

authorizes the Court to consider “all relevant evidence” in determining whether MWD’s rates

10

violate the Wheeling Statute. See Water Code §§ 1810, 1813. In addition, the Water Authority’s

11

breach of contract claim entitles it to take normal civil discovery. See 300 DeHaro St. Investors

12

v. Dep’t of Housing, 161 Cal. App. 4th 1240, 1254-56 (2008).

13

The Water Authority’s document requests, as spelled out below, are reasonably calculated

14

to lead to the discovery of admissible evidence. See Stewart v. Colonial W. Agency, Inc., 87 Cal.

15

App. 4th 1006, 1013 (2001). In broad terms, the Water Authority’s requests pertain to: 1) the

16

manner in which MWD’s 2013-2014 rates were set and whether those rates complied with

17

applicable law; and 2) the allocation of MWD costs to various rates charged by MWD. These are

18

proper subjects for discovery, and the specific requests are reasonably tailored to address those

19

issues.

20

This Order is not intended to discover the thought processes of the MWD Board members

21

who approved the 2013-2014 rates, nor any animus or bias those MWD Board members may

22

have held toward the Water Authority or the citizens of San Diego. Obviously, it is possible that

23

documents relating to the basis of the rates, whether that basis is permissible under California

24

law, and the manner in which the rates were set may also describe or indicate some animus or

25

bias of individuals involved in the rate-setting process. For purposes of discovery, such

26

documents still must be produced. This order does not address the separate questions whether

27

any document would be admissible at trial, and, if so, for what purpose.

28
2
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1

SCOPE OF DISCOVERY

2

MWD’s and the Member Agencies’ general objection that their discovery responses

3

should be limited to documents that were “used or considered or available for consideration in

4

connection with setting the rates adopted on April 10, 2012” is OVERRULED. The Water

5

Authority and IID are entitled to discover documents beyond those that were available for

6

consideration on or before April 10, 2012. Even if documents were not in MWD’s possession on

7

the date the 2013-2014 rates were set, they may lead to the discovery of admissible evidence in

8

this case. Subject to the parties’ agreed limitations concerning specific custodians and files

9

(explained below), MWD and the Member Agencies should produce all responsive records in

10
11

their possession, custody or control.
MWD and the Member Agencies’ general objection that they should not have to produce

12

documents that post-date April 10, 2012, when the 2013-14 rates were adopted, is OVERRULED.

13

Given the “all relevant evidence” standard for evaluating claims under the Wheeling Statute and

14

the traditional civil discovery standards applicable to the Water Authority’s claim for breach of

15

contract, discovery of documents post-dating April 10, 2012 is reasonably calculated to lead to

16

the discovery of admissible evidence.

17

SDCWA’s document requests to the Member Agencies and the document subpoenas to

18

the non-parties Cordoba Corporation and Malcolm Pirnie, Inc. shall generally be subject to the

19

following limitations:

20

1) documents that constitute communications with MWD;

21

2) documents that reflect communications with MWD;

22

3) documents that discuss MWD’s 2013-2014 water rates.

23

These limitations are not intended to override the language of specific document requests, and the

24

Member Agencies and non-parties shall respond to the requests as set forth below.

25
26

Unless otherwise noted, the Relevant Time Period for all responses shall be from January
1, 2010 to the date of this Order.

27
28
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1
2

DOCUMENTS THAT NEED NOT BE PRODUCED
The parties agree, and the Court orders, that MWD and the Member Agencies are not

3

required to produce the following categories of responsive documents: (1) documents that were

4

produced as part of MWD’s “administrative record” in SDCWA I lodged with the Court on

5

December 13, 2011; (2) documents that have been provided by them in response to Public

6

Records Act requests served on them by the Water Authority; or (3) documents previously

7

produced to MWD by the Water Authority pursuant to Public Records Act requests served by

8

MWD on the Water Authority. The production of documents shall not be deemed a waiver of

9

any objections to admissibility, including but not limited to relevance.
APPLICABLE DEFINITIONS

10
11

All words and phrases used in these below-ordered requests for production shall be given

12

their standard, everyday meaning. The absence of multiple nouns and verbs to describe a thing or

13

an activity should not be deemed a reason for avoiding production. Any ambiguity should be

14

resolved in favor of production. The terms “document” and “communication” should be defined

15

in light of Evidence Code 250 and Code of Civil Procedure Section 2016.020.

16

The term “Member Agency Working Group,” as used below, shall mean and refer to the

17

subset of MWD member agency managers that has met periodically since 2009 for meetings

18

facilitated by Malcolm Pirnie and/or Cordoba under the name “MWD Member Agency Managers

19

Working Group,” “Member Agency Managers MWD Working Group,” or “MWD Policy

20

Working Group,” or any other name or alias.

21

The term “Member Agency Working Group Participant,” as used below, shall mean and

22

refer to any of John Rossi, Rich Nagel, John Mundy, Jeff Helsley, David Pettijohn, Tony Pack,

23

Fernando Paludi, Tom Erb, Rick Hansen, Shana Epstein, Martha Davis, Rich Atwater, Nina

24

Jazmaradian, Don Calkins, Harvey De La Torre, Kevin Hunt, Ray Burk, Bill Mace, David

25

Schickling, Rob Beste, Gil Borboa, Pat Meszaros, Steve Johnson, Shane Chapman, Tom Love,

26

Maria Mercanrdante, Carlos Reyes, Susan Mulligan, Ryan Shaw, Peter Kavounas, Jolene Walsh,

27

Jack Safely, Henry Graumlich, Chris Theisen, David Gustavson, Craig Miller, Jim McDaniel, and

28

Paul D. Jones II.
4
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1

The term “Economic Study,” as used below, shall mean and refer to the study prepared by

2

the Los Angeles County Economic Development Corporation (LAEDC) and authored by Gregory

3

Freeman, Steven P. Erie, Vladimir Kogan and Theodore Groves relating to the costs associated

4

with SDCWA’s water transfer agreement with IID.

5

The term “Non-Metropolitan Water,” as used below, shall mean and include all water

6

other than water purchased from the California Department of Water Resources for delivery to

7

MWD through the State Water Project, and the water to which MWD has rights by virtue of the

8

Colorado River Compact and other agreements, statutes, and court decisions comprising the “Law

9

of the River,” and delivered through the Colorado River Aqueduct. “Non-Metropolitan Water”

10

shall include, but is not limited to, water delivered to MWD by SDCWA pursuant to the 2003

11

Exchange Agreement.

12

CUSTODIANS

13

The Water Authority has agreed to limit MWD’s and the Member Agencies’ obligations

14

to search for responsive documents. MWD and the Member Agencies will search all paper and

15

electronic documents of specified custodians and, where applicable, central files or primary

16

repositories. Except for good cause shown, no Metropolitan or Member Agency employee may

17

provide evidence or testimony to this Court until that employee’s documents have been searched

18

and produced consistent with this Order, which production may occur after the production dates

19

in this Order

20

With respect to the document requests to MWD, the list of applicable custodians is as

21

follows: Steve Arakawa, Tim Blair, James Bodnar, Grace Chan, Shane Chapman, Tom

22

DeBacker, Gary Breaux, Brandon Goshi, Gilbert Ivey, Jeff Kightlinger, Stathis Kostopoulous,

23

Debra Man, Roger Patterson, Tom Philp, June Skillman, David Sumi, Brian Thomas, Deven

24

Upadhyay, RJ Van den Berg, and Linda Waade.

25
26
27
28

With respect to the document requests to the Member Agencies, the list of applicable
custodians is as follows:
Municipal Water District of Orange County: Kevin Hunt, Harvey de la Torre, Karl
Seckel, Pat Meszaros, Warren Greco, Maribeth Goldsby.
5
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1

City of Los Angeles: David Pettijohn, Jim McDaniel, Delon Kwan, Tom Erb, Beth Jines

2

West Basin Municipal Water District: Rich Nagel, Fernando Paludi, Leighanne Reeser
(Kirk), Charlene Jensen, E.J. Caldwell

3
Las Virgenes Municipal Water District: John Mundy, Jeff Reinhardt
4
Foothill Municipal Water District: Nina Jazmadarian, Karen Oblak
5
City of Torrance: Rob Beste, Chuck Schaich
6
Three Valleys Municipal Water District: Rick Hansen, James Linthicum
7
City of Glendale: Peter Kavounas, Ramon Abueg
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

23
24
25
26
27

Eastern Municipal Water District: Paul Jones, Jolene Walsh, Tony Pack
Western Municipal Water District: John Rossi, Jack Safely, Rod LeMond, Maria
Mercardante
With respect to the subpoena to Malcolm Pirnie, Inc., the list of applicable custodians is as
follows: Ed Means, Michael Hurley, Rick Giardina, Sarah Ramirez, Erika Kennelley.
With respect to the subpoena to Cordoba Corp., the list of applicable custodians is as
follows: Ron Gastelum.
In responding to these document requests and subpoena document topics, MWD, the
Member Agencies and non-parties will request that the above-listed custodians search their
personal (non-work) email accounts for responsive records, to the extent that any custodian has
used his or her personal email accounts in conducting business that relates to subject matters
within the scope of the document requests. MWD, the Member Agencies and non-parties will
inform the Water Authority in writing that any custodian has agreed to conduct such a search or if
any custodian refuses to conduct such a search. Non-party Cordoba Corp. has agreed to and shall
produce responsive documents from Ron Gastelum’s personal email accounts, including his AOL
account. The parties may seek further relief from the Court on this issue, as necessary.
The above lists of custodians are set forth without prejudice to the Water Authority and/or
IID later seeking production of documents maintained by other individuals whose identities may
be revealed through the discovery process. In the event the Water Authority and/or IID seek
production of documents maintained by individuals not on the lists above, the parties should meet

28
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1

and confer in an attempt to resolve the issue before bringing the issue to the Court.

2

DOCUMENT REQUESTS TO MWD

3

The Court ORDERS that MWD respond to the following document requests:

4

1.

5
6

All documents, including drafts, that were generated in connection with the

preparation of Board Action Memo 8-1 for the April 10, 2012 MWD Board Meeting.
2.

All communications with Raftelis that discuss the development, formulation or

7

adoption of MWD’s 2013-2014 water rates, or any component thereof, including any documents

8

conveyed from MWD to Raftelis or from Raftelis to MWD.

9

3.

All documents, including drafts, that were generated in connection with, or that

10

otherwise discuss, the April 5, 2012 MWD Response to SDCWA Report on Cost of Service

11

Review.

12

4.

All documents that were generated in connection with or that discuss the written

13

and/or oral testimony and evidence provided by the Water Authority at the March 12, 2012

14

hearing of the MWD Business and Finance Committee on the subject of MWD’s 2013-2014

15

water rates.

16

5.

All documents that were generated in connection with or that discuss the written

17

submissions provided by the Water Authority for the April 9 and April 10, 2012 meetings of the

18

MWD Board of Directors.

19

6.

All communications between MWD staff, employees or consultants that discuss

20

the development, formulation or adoption of MWD’s 2013-2014 water rates, or any component

21

thereof.

22

7.

All documents that discuss the allocation by MWD of costs to any component that

23

is a part of the unbundled rates that it approved in April 2012 for calendar years 2013-2014,

24

regardless of how that component is characterized (e.g., System Access Rate; System Power

25

Rate; Water Stewardship Rate; Supply Rate; Readiness-to-Serve Charge; Capacity Charge, etc.).

26

8.

All communications between any MWD employee and any employee or staff

27

member of Malcolm Pirnie from April 1, 2010 to the present that discuss the calculation of

28

MWD’s 2013-2014 water rates, or any component thereof.
7
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1

9.

All communications between any MWD employee and any employee or staff

2

member of Cordoba Corporation from April 1, 2010 to the present that discuss the calculation of

3

MWD’s 2013-2014 water rates, or any component thereof.

4

10.

All communications between any MWD employee and any Member Agency

5

Working Group Participant from April 1, 2010 to the present that discuss the calculation of

6

MWD’s 2013-2014 water rates.

7

11.

All documents from April 1, 2010 to the present that discuss the Water Authority’s

8

position concerning MWD’s allocation of its costs to particular MWD rate components in

9

MWD’s 2013-2014 water rates, excluding any documents transmitted between MWD and the

10

Water Authority.

11

12.

All documents created between April 13, 2010 and April 10, 2012 that discuss the

12

effect on any MWD member agency of any proposed or actual changes to MWD’s water rates,

13

particularly (but not limited to) changes to the allocation of MWD’s costs from one rate

14

component (e.g., system access rate) to another (e.g., system supply rate), and all documents

15

created after April 10, 2012 that discuss this subject matter in connection with MWD’s 2013-

16

2014 water rates.

17

13.

All manuals, treatises, reports, memoranda, studies, or white papers that discuss

18

industry standards for the allocation of water costs to various rate components (e.g.,

19

transportation, supply), and all documents of any type that discuss MWD’s compliance or lack of

20

compliance with such industry standards in the setting of MWD’s wholesale water rates.

21

14.

All manuals, treatises, reports, memoranda, studies, or white papers that discuss

22

industry standards for measuring the costs of providing services within a public water system, and

23

all documents of any type that discuss MWD’s compliance or lack of compliance with such

24

industry standards in the setting of MWD’s wholesale water rates.

25

15.

All documents created between April 13, 2010 and April 10, 2012 that discuss

26

MWD’s allocation into rate categories (e.g., supply, system access rate, system power rate) of

27

charges or costs associated with MWD’s purchase of State Water Project water from the

28

California Department of Water Resources, and all documents created after April 10, 2012 that
8
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1
2

discuss this subject matter in connection with MWD’s 2013-2014 water rates.
16.

All documents created between April 13, 2010 and April 10, 2012 that discuss

3

whether the Water Stewardship Rate should be charged as part of MWD’s rates for the wheeling

4

or transportation of Non-Metropolitan water, and all documents created after April 10, 2012 that

5

discuss this subject matter in connection with MWD’s 2013-2014 water rates.

6

17.

All reports, including drafts, created between April 13, 2010 and April 10, 2012

7

regarding any MWD actual or proposed water rate structure prepared by MWD’s outside

8

consultants Red Oak Consulting, Arcadis, or any other outside consultants, and all documents

9

created after April 10, 2012 that discuss this subject matter in connection with MWD’s 2013-

10

2014 water rates.

11

18.

All documents created between April 13, 2010 and April 10, 2012 that discuss any

12

of the draft or final reports that are responsive to Request for Production No. 17, and all

13

documents created after April 10, 2012 that discuss this subject matter in connection with

14

MWD’s 2013-2014 water rates.

15
16
17
18
19
20
21

19.

Documents sufficient to show each cost that MWD recovered, or expected or

intended to recover, through its 2013 and 2014 System Access Rate.
20.

Documents sufficient to show each cost that MWD recovered, or expected or

intended to recover, through its 2013 and 2014 System Power Rate.
21.

Documents sufficient to show each cost that MWD recovered, or expected or

intended to recover, through its 2013 and 2014 Water Stewardship Rate.
22.

All documents created between April 13, 2010 and April 10, 2012 that discuss

22

which MWD costs should or should not be included in any MWD wheeling rates, and all

23

documents created after April 10, 2012 that discuss this subject matter in connection with

24

MWD’s 2013-2014 water rates.

25
26
27
28
9
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1
2

DOCUMENT REQUESTS TO MEMBER AGENCIES

3

The Court ORDERS that each Member Agency3 respond to the following document

4

requests:

5

1.

6

All communications about the development, evaluation or adoption by MWD of

water rates for 2013-2014.

7

2.

All communications about the allocation by MWD of costs to any component that

8

is a part of MWD’s unbundled rates (e.g., System Access Rate; System Power Rate; Water

9

Stewardship Rate; Supply Rate) approved in April 2012 for the 2013-2014 calendar years.

10

3.

All communications about the anticipated or actual financial impact on Eastern

11

MWD of any proposed or actual changes to MWD’s 2013-2014 water rates, particularly (but not

12

limited to) changes to the allocation of MWD costs from one rate component (e.g., system access

13

rate) to another (e.g., system supply rate).

14

4.

All manuals, treatises, reports, memoranda, studies, or white papers that discuss

15

industry standards for the allocation of water costs to various rate components (e.g.,

16

transportation, supply), and all documents of any type that discuss MWD’s compliance or lack of

17

compliance with such industry standards in the setting of MWD’s 2013-2014 water rates.

18

5.

All manuals, treatises, reports, memoranda, studies, or white papers that discuss

19

industry standards for measuring the costs of providing services within a public water system, and

20

all documents of any type that discuss MWD’s compliance or lack of compliance with such

21

industry standards in the setting of MWD’s 2013-2014 water rates.

22

6.

All documents that reflect Eastern MWD’s participation in the Economic Study

23

prepared by the LAEDC (Freeman, Erie, Kogan and Groves, authors), including any materials

24

that MWD or Eastern MWD provided to support the drafting of the Study.

25

3

26
27
28

While written out for illustrative purposes as requests to a single Member Agency defendant,
the Eastern Municipal Water District, these requests should be answered individually by each
Member Agency defendant, and each Member Agency defendant separately should produce
responsive documents. The only exception is Document Request No. 6, which needs only be
answered by Eastern MWD and Western MWD, as all other member agencies were already
required to produce the same information in the 2011/2012 rate case.
10
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1
2
3

7.

All communications about the actual or anticipated response of the Water

Authority to MWD’s water rates for 2013-2014.
8.

All communications between any Eastern MWD agent or employee and any agent

4

or employee of Malcolm Pirnie that discuss MWD's 2013-2014 water rates, or any component

5

thereof.

6
7

9.

All communications between any Eastern MWD agent or employee and any agent

or employee of Cordoba that discuss MWD’s 2013-2014 water rates, or any component thereof.

8
9
10
11

SUBPOENA DOCUMENT TOPICS TO MALCOLM PIRNIE/CORDOBA
The Court ORDERS that Malcolm Pirnie and Cordoba each respond to the subpoena
issued to it by producing the following documents:

12

1.

13

thereof.

14

2.

15
16

All documents that discuss MWD’s 2013-2014 water rates, or any component

All communications between you and MWD that discuss MWD’s 2013-2014

water rates, or any component thereof.
3.

All documents that discuss the effects on any MWD member agency(ies) of any

17

actual or proposed change to the MWD water rate structure, or any actual or proposed change to

18

the allocation of MWD costs to any of the various MWD rate components in connection with

19

MWD’s 2013-2014 water rates.

20

4.

All communications with George Raftelis or Raftelis Financial Consultants

21

regarding MWD’s consideration or adoption of MWD’s 2013-2014 water rates, or any

22

component thereof.

23

5.

All documents created on or before April 10, 2012 that discuss work that you

24

performed from January 1, 2010 to the present for MWD or any MWD member agency

25

concerning water rate structure, cost-of-service, or the allocation of costs to various water rate

26

components, or any such documents created after April 10, 2012 that relate to MWD’s 2013-

27

2014 water rates.

28

6.

All communications from January 1, 2010 to the present between you and any
11
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4

1

person employed by or working with Cordoba Corporation that discuss the calculation of

2

Metropolitan's 2013-2014 water rates, or any component thereof, MWD’s rate structure, cost-of-

3

service issues, or MWD’s allocation of costs to particular MWD water rate components with

4

respect to its 2013-2014 water rates.

5

NEXT STEPS

6

The responding parties shall begin their production of documents within 30 days of the

7

date of this order. The parties should complete the production of the above-ordered documents

8

by no later than January 14, 2013.

9

Except as agreed upon by the parties, any documents withheld on the basis of any asserted

10

privilege should be identified in a privilege log. The parties shall meet and confer concerning the

11

timing of privilege logs.

12

Documents protected from disclosure by the attorney-client privilege or work-product

13

doctrine that were generated after the date the initial complaint in this action was filed need not be

14

placed on a privilege log. The parties are encouraged to work cooperatively to determine whether

15

there are any other categories of documents they can agree need not be included in the privilege

16

log, and may bring any unresolved issues to the Court. Other than as stated above, this Order is

17

not intended to rule on the scope of privilege logs to be produced in this action.

18
19

Nothing in this order is intended to preclude any Party from serving additional discovery
on any topic at a later stage of this case.

20

IT IS SO ORDERED.

21
22

Dated:
HON. RICHARD A. KRAMER
San Francisco Superior Court

23
24
25
26
27
28

4

For Cordoba’s responses, this request should be read as seeking communications with any
person employed by or working with Malcolm Pirnie, Inc.
12
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1

APPROVED AS TO FORM

2
3

Attorneys for Respondent and Defendant
THE METROPOLITAN WATER
DISTRICT OF SOUTHERN
CALIFORNIA
MORRISON & FOERSTER LLP

4
5

Dated:

6
7

By:

8

Attorneys for Respondent and Defendant
METROPOLITAN WATER DISTRICT
OF SOUTHERN CALIFORNIA

9
10
11

JAMES J. BROSNAHAN
S. RAJ CHATTERJEE

Dated:

CITY OF GLENDALE

12
13

By:

14
15
16

MICHAEL J. GARCIA
CHRISTINE A. GODINEZ
DORINE MARTIROSIAN
Attorneys for Respondent and Defendant
CITY OF GLENDALE
CITY OF TORRANCE

Dated:

17
18

By:

19

JOHN L. FELLOWS, III
PATRICK Q. SULLIVAN
Attorneys for Respondent and Defendant
CITY OF TORRANCE

20
21
22

Dated:

BRUNICK, McELHANEY & BECKETT

23
24

By:

STEVEN M. KENNEDY
Attorneys for Respondent and Defendant
THREE VALLEYS MUNICIPAL WATER
DISTRICT

25
26
27
28
13
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1

LEMIEUX & O’NEILL

Dated:

2
3

By:

STEVEN O’NEILL
CHRISTINE CARSON

4
Attorneys for Respondent and Defendant
WEST BASIN MUNICIPAL WATER
DISTRICT, FOOTHILL MUNICIPAL
WATER DISTRICT, EASTERN
MUNICIPAL WATER DISTRICT,
WESTERN MUNICIPAL WATER
DISTRICT and LAS VIRGENES
MUNICIPAL WATER DISTRICT

5
6
7
8
9
Dated:

CITY OF LOS ANGELES

10
11
By:
12
13
14

JANNA SIDLEY
VICTOR SOFELKANIK
CARMEN A. TRUTANICH
RICHARD M. BROWN
Attorneys for Respondent and Defendant
CITY OF LOS ANGELES

15
16

Dated:

ALESHIRE & WYDNER, LLP

17
18

By:

19

PATRICIA J. QUILIZAPA
Attorneys for Respondent and Defendant
MUNICIPAL WATER DISTRICT OF
ORANGE COUNTY and Non-Parties
MALCOLM PIRNIE, INC. and
CORDOBA CORP.

20
21
22

23
24
25
26
27
28
14
[PROPOSED] ORDER RE: RESPONSES TO DOCUMENT REQUESTS AND DOCUMENT
SUBPOENAS
Case No. CPF-12-512466
696991.02

EXHIBIT B

Exhibit B
SDCWA v. MWD, et al., Case No. CPF-10-510-830
Discoverability of MWD’s Requests for Production of Documents to SDCWA
Served Oct. 29, 2012 (“RFPs”)
[The RFPS are attached hereto]
RFP
No.

Reasonably Calculated to Lead to the
Discovery of Admissible Evidence of the
Following Claim(s) and/or Defense(s)

Comments (non-inclusive explanations of
discoverability)

1

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 1 to MWD. SDCWA/IID argued this was
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court allowed this
discovery.

2

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 2 to MWD. SDCWA/IID argued this was
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court allowed this
discovery.

3

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 3 to MWD. SDCWA/IID argued this was
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court allowed this
discovery.

4

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 4 to MWD. SDCWA/IID argued this was
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court allowed this
discovery. Also, the rationale for Sept. 17, 2012
Discovery Order, RFP Nos. 7-10 to MWD, and the
RFPs to the member agencies and third parties
(including those that do not involve
communications with MWD), support this RFP.
SDCWA/IID argued, and the Court agreed, that
discovery about what a party, a member agency
staff member, or another member of the water
industry has stated about a party’s position in
this case, or issues in this case, is probative.

1

5

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 5 to MWD. SDCWA/IID argued this was
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court allowed this
discovery.

6

Breach of Contract Claim (as interpreted
by SDCWA/IID and approved by the
Court); Breach of Contract Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 6 to MWD. SDCWA/IID argued full
discovery on the Breach of Contract claim was
appropriate now, and the Court allowed this
discovery. 1 MWD had argued Breach of Contract
discovery should be deferred.

7

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The rationale for Sept. 17, 2012 Discovery Order,
RFP Nos. 7-10 to MWD, and the RFPs to the
member agencies and third parties (including
those that do not involve communications with
MWD), support this RFP. SDCWA/IID argued,
and the Court agreed, that discovery about what
a party, a member agency staff member, or
another member of the water industry has
stated about a party’s position in this case, or
issues in this case, is probative. 2 SDCWA/IID
argued this was pertinent to the Wheeling
Statute and Breach of Contract claims, and the
Court allowed this discovery.

8

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The rationale for Sept. 17, 2012 Discovery Order,
RFP Nos. 7-10 to MWD, and the RFPs to the
member agencies and third parties (including
those that do not involve communications with
MWD), support this RFP. SDCWA/IID argued,
and the Court agreed, that discovery about what
a party, a member agency staff member, or
another member of the water industry has
stated about a party’s position in this case, or
issues in this case, is probative. SDCWA/IID
argued this was pertinent to the Wheeling
Statute and Breach of Contract claims, and the
Court allowed this discovery.

9

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);

The rationale for Sept. 17, 2012 Discovery Order,
RFP Nos. 7-10 to MWD, and the RFPs to the

1

See Tr. 9/5/12 at 14:8-17. Please note that this citation applies to similar issues below.
See Tr. 9/5/12 at 36:17-45:13, 71:11-79:28; Tr. 9/11/12 10:5-10, 25:20-29:16. Please note that this citation
applies to similar issues below.
2

2

Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

member agencies and third parties (including
those that do not involve communications with
MWD), support this RFP. SDCWA/IID argued,
and the Court agreed, that discovery about what
a party, a member agency staff member, or
another member of the water industry has
stated about a party’s position in this case, or
issues in this case, is probative. SDCWA/IID
argued this was pertinent to the Wheeling
Statute and Breach of Contract claims, and the
Court allowed this discovery.

10

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The rationale for Sept. 17, 2012 Discovery Order,
RFP Nos. 7-10 to MWD, and the RFPs to the
member agencies and third parties (including
those that do not involve communications with
MWD), support this RFP. SDCWA/IID argued,
and the Court agreed, that discovery about what
a party, a member agency staff member, or
another member of the water industry has
stated about a party’s position in this case, or
issues in this case, is probative. 3 SDCWA/IID
argued this was pertinent to the Wheeling
Statute and Breach of Contract claims, and the
Court allowed this discovery.

11

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 11 to MWD. SDCWA/IID argued this was
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court allowed this
discovery. 4

12

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 12 to MWD. SDCWA/IID argued this was
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court allowed this
discovery.

13

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 13 to MWD. SDCWA/IID argued this was
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court allowed this
discovery.

3
4

See Tr. 9/5/12 at 36:17-45:13. Please note that this citation applies to similar issues below.
See Tr. 9/5/12 at 52:23-56:13. Please note that this citation applies to similar issues below.

3

Breach of Contract Defenses
14

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 14 to MWD. SDCWA/IID argued this was
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court allowed this
discovery.

15

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 15 to MWD. SDCWA/IID argued this was
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court allowed this
discovery.

16

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 16 to MWD. SDCWA/IID argued this was
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court allowed this
discovery.

17

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 17 to MWD. SDCWA/IID argued this was
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court allowed this
discovery.

18

Rate Structure Integrity (RSI) Claim (as
interpreted by SDCWA/IID and approved
by the Court); RSI Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 18 to MWD. SDCWA/IID argued
discovery on the RSI claim was appropriate now,
and the Court allowed this discovery. 5 MWD
had argued RSI discovery should be deferred.

19

RSI Claim (as interpreted by SDCWA/IID
and approved by the Court); RSI Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 19 to MWD. SDCWA/IID argued
discovery on the RSI claim was appropriate now,
and the Court allowed this discovery. MWD had
argued RSI discovery should be deferred.

20

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 20 to MWD, except it involves reports
about the cost of water in which SDCWA has
participated. SDCWA/IID argued participation in

5

See Tr. 8/3/12 at 9:1-2. Please note that this citation applies to similar issues below.

4

SDCWA/IID and approved by the Court);
Breach of Contract Defenses

such reports was pertinent to the Wheeling
Statute and Breach of Contract claims, and the
Court allowed this discovery.

21

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The rationales supporting Sept. 17, 2012
Discovery Order, RFP Nos. 12-13 to MWD,
similar RFPs to the member agencies and third
parties, and RFP Nos. 21-23 to MWD support this
RFP. RFPs Nos. 21-13 concerned documents
sufficient to show information about MWD’s
costs and allocations, SDCWA/IID argued these
RFPs were pertinent to the Wheeling Statute and
Breach of Contract claims, and the Court allowed
this discovery. RFP Nos. 12 and 13 to MWD, and
similar RFPs to the member agencies and third
parties, concerned industry standards.
SDCWA/IID argued, and the Court agreed, that
discovery about industry standards is probative. 6
SDCWA’s practices are probative as to industry
standards. Whether SDCWA engages in the
same rate-setting practices that it alleges do not
conform to industry standards is probative,
including but not limited to as to MWD’s unclean
hands defense.

22

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The rationales supporting Sept. 17, 2012
Discovery Order, RFP Nos. 12-13 to MWD,
similar RFPs to the member agencies and third
parties, and RFP Nos. 21-23 to MWD support this
RFP. RFPs Nos. 21-13 concerned documents
sufficient to show information about MWD’s
costs and allocations, SDCWA/IID argued these
RFPs were pertinent to the Wheeling Statute and
Breach of Contract claims, and the Court allowed
this discovery. RFP Nos. 12 and 13 to MWD, and
similar RFPs to the member agencies and third
parties, concerned industry standards.
SDCWA/IID argued, and the Court agreed, that
discovery about industry standards is probative.
SDCWA’s practices are probative as to industry
standards. Whether SDCWA engages in the
same rate-setting practices that it alleges do not
conform to industry standards is probative,
including but not limited to as to MWD’s unclean
hands defense.

6

See Tr. 9/5/12 at 49:13-50:11; Tr. 9/11/12 at 23:24-34-21. Please note that this citation applies to similar issues
below.

5

23

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses; RSI Claim;
RSI Defenses

The rationales supporting Sept. 17, 2012
Discovery Order, RFP Nos. 12-13 to MWD,
similar RFPs to the member agencies and third
parties, and RFP Nos. 21-23 to MWD support this
RFP. RFPs Nos. 21-13 concerned documents
sufficient to show information about MWD’s
costs and allocations, SDCWA/IID argued these
RFPs were pertinent to the Wheeling Statute and
Breach of Contract claims, and the Court allowed
this discovery. RFP Nos. 12 and 13 to MWD, and
similar RFPs to the member agencies and third
parties, concerned industry standards.
SDCWA/IID argued, and the Court agreed, that
discovery about industry standards is probative.
SDCWA’s practices are probative as to industry
standards. Whether SDCWA engages in the
same rate-setting practices that it alleges do not
conform to industry standards is probative,
including but not limited to as to MWD’s unclean
hands defense. Further, this RFP’s subject
matter is probative to the RSI claim and RSI
defenses. SDCWA/IID argued discovery on the
RSI claim was appropriate now, and the Court
allowed this discovery. MWD had argued RSI
discovery should be deferred.

24

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 24 to MWD. SDCWA/IID argued this was
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court allowed this
discovery.

25

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 3 to MWD. SDCWA/IID argued this was
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court allowed this
discovery. SDCWA/IID argued, and the Court
agreed, that discovery about what
knowledgeable others have stated about issues
in this case is probative. 7 SDCWA’s involvement
in, or comments about, such testimony is also
probative.

7

See Tr. 9/5/12 at 36:17-45:13, 71:11-79:28; Tr. 9/11/12 10:5-10, 25:20-29:16. Please note that this citation
applies to similar issues below.

6

26

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The RFP mirrors Sept. 17, 2012 Discovery Order,
RFP No. 3 to MWD. SDCWA/IID argued this was
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court allowed this
discovery. SDCWA/IID argued, and the Court
agreed, that discovery about what
knowledgeable others have stated about issues
in this case is probative. SDCWA’s involvement
in, or comments about, such testimony is also
probative.

27

Wheeling Statute Claim; Wheeling Statute
Defenses; Breach of Contract Claim;
Breach of Contract Defenses

MWD Board’s approval of the unbundled water
rate structure in 2001 and 2002, and
implemented in 2003, is relevant to the
allegations that are the core of this case: that
this rate structure is unlawful. Moreover, this is
the rate structure that is relevant to the 2003
Exchange Agreement, executed in October 2003,
which SDCWA alleges that MWD breached.

28

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

SDCWA/IID argued industry standards were
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court agreed. The RFP
mirrors Sept. 17, 2012 Discovery Order, RFP Nos.
12, 13, and 24 to MWD, and similar RFPs to the
member agencies and third parties. This RFP
concerns white papers, etc. regarding wheeling
rates or the price of wheeling. RFPs 12 and 13 to
MWD concern white papers, etc. regarding rate
allocation and costs measuring; and RFP 24 to
MWD concerns documents discussing which
costs should or should not comprise any MWD
wheeling rate. The Wheeling Statute and Breach
of Contract claim allege MWD violated the law
with respect to wheeling rates or the price of
wheeling.

29

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The rationale of Sept. 17, 2012 Discovery Order,
RFP Nos. 12, 13, and 24 to MWD, and similar
RFPs to the member agencies and third parties,
support this RFP. This RFP concerns the price
charged for any wheeling transaction in CA.
RFPs 12 and 13 to MWD concern white papers,
etc. regarding rate allocation and costs
measuring; and RFP 24 to MWD concerns
documents discussing what costs should or
should not comprise any MWD wheeling rate.
The Wheeling Statute and Breach of Contract

7

claim allege MWD violated the law with respect
to the price charged for wheeling. The price
charged for other actual wheeling transactions is
more probative than white papers, etc.
30

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

SDCWA/IID argued industry standards were
pertinent to the Wheeling Statute and Breach of
Contract claims, and the Court agreed. The RFP
mirrors Sept. 17, 2012 Discovery Order, RFP Nos.
12, 13, and 24 to MWD, and similar RFPs to the
member agencies and third parties. This RFP
concerns white papers, etc. regarding the pricing
for water exchanges or water transfers. RFPs 12
and 13 to MWD concern white papers, etc.
regarding rate allocation and costs measuring;
and RFP 24 to MWD concerns documents
discussing which costs should or should not
comprise any MWD wheeling rate. The
Wheeling Statute and Breach of Contract claim
allege MWD violated the law with respect to the
pricing for its water exchanges or water
transfers.

31

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The rationale of Sept. 17, 2012 Discovery Order,
RFP Nos. 12, 13, and 24 to MWD, and similar
RFPs to the member agencies and third parties,
support this RFP. This RFP concerns the price
charged for any water exchange or water
transfer in CA. RFPs 12 and 13 to MWD concern
white papers, etc. regarding rate allocation and
costs measuring; and RFP 24 to MWD concerns
documents discussing what costs should or
should not comprise any MWD wheeling rate.
The Wheeling Statute and Breach of Contract
claim allege MWD violated the law with respect
to the price charged for its water exchanges or
water transfers. The price charged for other
actual water exchanges and water transfers is
more probative than white papers, etc.

32

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The rationale for Sept. 17, 2012 Discovery Order,
RFP Nos. 7-10 to MWD, and the RFPs to the
member agencies and third parties (including
those that do not involve communications with
MWD), support this RFP. SDCWA/IID argued,
and the Court agreed, that discovery about what
a party, a member agency staff member, or
another member of the water industry has

8

stated about a party’s position in this case, or
issues in this case, is probative. 8 What a party
does is equally or more probative. To the extent
the information supports MWD’s practices, the
documents are probative as industry standards
information, which the Court ruled is
discoverable. Also, whether SDCWA engages in
the same rate-setting allocations that it alleges
are unlawful is probative, including but not
limited to as to MWD’s unclean hands defense.
33

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The rationale for Sept. 17, 2012 Discovery Order,
RFP Nos. 7-10 to MWD, and the RFPs to the
member agencies and third parties (including
those that do not involve communications with
MWD), support this RFP. SDCWA/IID argued,
and the Court agreed, that discovery about what
a party, a member agency staff member, or
another member of the water industry has
stated about a party’s position in this case, or
issues in this case, is probative. What a party
does is equally or more probative. Whether
SDCWA is legally compliant in setting its water
rates, when alleging MWD is not legally
compliant in setting its water rates, is probative,
including but not limited to as to MWD’s unclean
hands defense. To the extent the information
supports MWD’s practices, the documents are
probative as industry standards information.

34

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The rationale of Sept. 17, 2012 Discovery Order,
RFP Nos. 12 and 13 to MWD concerning industry
standards, and similar RFPs to the member
agencies and third parties, support this RFP.
SDCWA/IID argued, and the Court agreed, that
discovery about industry standards is probative.
To the extent the information supports MWD’s
practices, the documents are probative as
industry standards information, which the Court
ruled is discoverable. Also, whether SDCWA
engages in the same rate-setting allocations that
it alleges are unlawful is probative, including but
not limited to as to MWD’s unclean hands
defense. Also, the rationale for Sept. 17, 2012
Discovery Order, RFP Nos. 7-10 to MWD, and the

8

See Tr. 9/5/12 at 36:17-45:13, 71:11-79:28; Tr. 9/11/12 10:5-10, 25:20-29:16. Please note that this citation
applies to similar issues below.
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RFPs to the member agencies and third parties
(including those that do not involve
communications with MWD), support this RFP.
SDCWA/IID argued, and the Court agreed, that
discovery about what a party, a member agency
staff member, or another member of the water
industry has stated about a party’s position in
this case, or issues in this case, is probative.
What a party does is equally or more probative.
35

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The rationale for Sept. 17, 2012 Discovery Order,
RFP Nos. 7-10 to MWD, and the RFPs to the
member agencies and third parties (including
those that do not involve communications with
MWD), support this RFP. SDCWA/IID argued,
and the Court agreed, that discovery about what
a party, a member agency staff member, or
another member of the water industry has
stated about a party’s position in this case, or
issues in this case, is probative. What a party
does is equally or more probative. Whether
SDCWA is legally compliant in setting its
wheeling rate or the price charged for wheeling,
when alleging MWD is not legally compliant in
this area, is probative, including but not limited
to as to MWD’s unclean hands defense. To the
extent the information supports MWD’s
practices, the documents are probative as
industry standards information.

36

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The rationale of Sept. 17, 2012 Discovery Order,
RFP Nos. 12 and 13 to MWD concerning industry
standards, and similar RFPs to the member
agencies and third parties, support this RFP.
SDCWA/IID argued, and the Court agreed, that
discovery about industry standards is probative.
To the extent the information supports MWD’s
practices, the documents are probative as
industry standards information, which the Court
ruled is discoverable. Also, whether SDCWA
engages in the same practices in setting its
wheeling rate or the price charged for wheeling
that it alleges are unlawful is probative, including
but not limited to as to MWD’s unclean hands
defense. Also, the rationale for Sept. 17, 2012
Discovery Order, RFP Nos. 7-10 to MWD, and the
RFPs to the member agencies and third parties
(including those that do not involve
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communications with MWD), support this RFP.
SDCWA/IID argued, and the Court agreed, that
discovery about what a party, a member agency
staff member, or another member of the water
industry has stated about a party’s position in
this case, or issues in this case, is probative.
What a party does is equally or more probative.
37

Breach of Contract Defenses

Whether SDCWA or IID are compliant with the
law with respect to the Transfer Agreement,
which is the parallel agreement to the Exchange
Agreement at issue in this case, is probative,
including but not limited to as to MWD’s unclean
hands defense. SDCWA/IID argued full discovery
on the Breach of Contract claim was appropriate
now, and the Court allowed this discovery.
MWD had argued Breach of Contract discovery
should be deferred.

38

Breach of Contract Defenses

The rationale of Sept. 17, 2012 Discovery Order,
RFP Nos. 12 and 13 to MWD concerning industry
standards, and similar RFPs to the member
agencies and third parties, support this RFP.
SDCWA/IID argued, and the Court agreed, that
discovery about industry standards is probative.
Whether SDCWA or IID are compliant with
industry standards respect to the Transfer
Agreement, which is the parallel agreement to
the Exchange Agreement at issue in this case, is
probative, including but not limited to as to
MWD’s unclean hands defense. SDCWA/IID
argued full discovery on the Breach of Contract
claim was appropriate now, and the Court
allowed this discovery. MWD had argued Breach
of Contract discovery should be deferred.

39

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The rationale for Sept. 17, 2012 Discovery Order,
RFP Nos. 7-10 to MWD, and the RFPs to the
member agencies and third parties (including
those that do not involve communications with
MWD), support this RFP. SDCWA/IID argued,
and the Court agreed, that discovery about what
a party, a member agency staff member, or
another member of the water industry has
stated about a party’s position in this case, or
issues in this case, is probative. What a party
does is equally or more probative. Whether
SDCWA is legally compliant in charging for water
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exchanges or water transfers, when alleging
MWD is not legally compliant in this area, is
probative, including but not limited to as to
MWD’s unclean hands defense. To the extent
the information supports MWD’s practices, the
documents are probative as industry standards
information.
40

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The rationale of Sept. 17, 2012 Discovery Order,
RFP Nos. 12 and 13 to MWD concerning industry
standards, and similar RFPs to the member
agencies and third parties, support this RFP.
SDCWA/IID argued, and the Court agreed, that
discovery about industry standards is probative.
To the extent the information supports MWD’s
practices, the documents are probative as
industry standards information, which the Court
ruled is discoverable. Also, whether SDCWA
engages in the same practices in charging for
water exchanges or water transfers that it
alleges are unlawful is probative, including but
not limited to as to MWD’s unclean hands
defense. Also, the rationale for Sept. 17, 2012
Discovery Order, RFP Nos. 7-10 to MWD, and the
RFPs to the member agencies and third parties
(including those that do not involve
communications with MWD), support this RFP.
SDCWA/IID argued, and the Court agreed, that
discovery about what a party, a member agency
staff member, or another member of the water
industry has stated about a party’s position in
this case, or issues in this case, is probative.
What a party does is equally or more probative.

41

Wheeling Statute Claim; Wheeling Statute
Defenses; and Breach of Contract
Defenses

Whether IID has a right to sell or transfer water
to any person or entity other than SDCWA (other
than to its agricultural customers) is probative
to, among other things: (1) identifying the scope
of pertinent issues on the Wheeling Statute
claim; and (2) MWD’s Breach of Contract
defenses.

42

Breach of Contract Claim; Breach of
Contract Defenses

The RFP is probative, among other things, to
interpretation of the Exchange Agreement –
which is the Transfer Agreement’s parallel
agreement – the harm/damage element of the
Breach of Contract claim, and Breach of Contract
defenses. SDCWA/IID argued full discovery on
12

the Breach of Contract claim was appropriate
now, and the Court allowed this discovery.
MWD had argued Breach of Contract discovery
should be deferred.
43

Breach of Contract Claim; Breach of
Contract Defenses

The RFP is probative, among other things, to
interpretation of the Exchange Agreement –
which is the Transfer Agreement’s parallel
agreement – the harm/damage element of the
Breach of Contract claim, and Breach of Contract
defenses. SDCWA/IID argued full discovery on
the Breach of Contract claim was appropriate
now, and the Court allowed this discovery.
MWD had argued Breach of Contract discovery
should be deferred.

44

Breach of Contract Claim; Breach of
Contract Defenses

The RFP is probative, among other things, to
interpretation of the Exchange Agreement, the
harm/damage element of the Breach of Contract
claim, and breach of contract defenses.
SDCWA/IID argued full discovery on the Breach
of Contract claim was appropriate now, and the
Court allowed this discovery. MWD had argued
Breach of Contract discovery should be deferred.

45

Breach of Contract Claim; Breach of
Contract Defenses

The RFP is probative, among other things, to
interpretation of the Exchange Agreement, the
harm/damage element of the Breach of Contract
claim, and defenses including laches, waiver,
unclean hands, and failure to mitigate.
SDCWA/IID argued full discovery on the Breach
of Contract claim was appropriate now, and the
Court allowed this discovery. MWD had argued
Breach of Contract discovery should be deferred.

46

Breach of Contract Claim; Breach of
Contract Defenses

The RFP is probative, among other things, to
interpretation of the Exchange Agreement, the
harm/damage element of the Breach of Contract
claim, and defenses including laches, waiver,
unclean hands, and failure to mitigate.
SDCWA/IID argued full discovery on the Breach
of Contract claim was appropriate now, and the
Court allowed this discovery. MWD had argued
Breach of Contract discovery should be deferred.

47

Breach of Contract Claim; Breach of
Contract Defenses

The RFP is probative, among other things, to
interpretation of the Exchange Agreement, the
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harm/damage element of the Breach of Contract
claim, and defenses including laches, waiver,
unclean hands, and failure to mitigate.
SDCWA/IID argued full discovery on the Breach
of Contract claim was appropriate now, and the
Court allowed this discovery. MWD had argued
Breach of Contract discovery should be deferred.
48

Breach of Contract Claim; Breach of
Contract Defenses

The RFP is probative, among other things, to
interpretation of the Exchange Agreement, the
harm/damage element of the Breach of Contract
claim, and defenses including laches, waiver,
unclean hands, and failure to mitigate.
SDCWA/IID argued full discovery on the Breach
of Contract claim was appropriate now, and the
Court allowed this discovery. MWD had argued
Breach of Contract discovery should be deferred.

49

Breach of Contract Claim; Breach of
Contract Defenses

The RFP is probative, among other things, to
SDCWA’s allegation that MWD breached the
Exchange Agreement, interpretation of the
Exchange Agreement, the harm/damage
element of the Breach of Contract claim, and
defenses including laches, waiver, unclean
hands, and failure to mitigate. SDCWA/IID
argued full discovery on the Breach of Contract
claim was appropriate now, and the Court
allowed this discovery. MWD had argued Breach
of Contract discovery should be deferred.

50

Breach of Contract Claim; Breach of
Contract Defenses

The RFP is probative, among other things, to the
harm/damage element of the Breach of Contract
claim, and defenses including laches, waiver,
unclean hands, and failure to mitigate.
SDCWA/IID argued full discovery on the Breach
of Contract claim was appropriate now, and the
Court allowed this discovery. MWD had argued
Breach of Contract discovery should be deferred.

51

Breach of Contract Claim; Breach of
Contract Defenses

The RFP is probative, among other things, to
interpretation of the Exchange Agreement, the
harm/damage element of the Breach of Contract
claim, and defenses including laches, waiver,
unclean hands, and failure to mitigate. The
Transfer Agreement is the parallel agreement to
the Exchange Agreement, and the Exchange
Agreement is predicated on it. SDCWA/IID
argued full discovery on the Breach of Contract
14

claim was appropriate now, and the Court
allowed this discovery. MWD had argued Breach
of Contract discovery should be deferred.
52

Breach of Contract Claim; Breach of
Contract Defenses

The RFP is probative, among other things, to
interpretation of the Exchange Agreement, the
harm/damage element of the Breach of Contract
claim, and defenses including laches, waiver,
unclean hands, and failure to mitigate. The
Transfer Agreement is the parallel agreement to
the Exchange Agreement, and the Exchange
Agreement is predicated on it. SDCWA/IID
argued full discovery on the Breach of Contract
claim was appropriate now, and the Court
allowed this discovery. MWD had argued Breach
of Contract discovery should be deferred.

53

Breach of Contract Claim; Breach of
Contract Defenses

The RFP is probative, among other things, to
interpretation of the Exchange Agreement, the
harm/damage element of the Breach of Contract
claim, and defenses including laches, waiver,
unclean hands, and failure to mitigate. The
Transfer Agreement is the parallel agreement to
the Exchange Agreement, and the Exchange
Agreement is predicated on it. SDCWA/IID
argued full discovery on the Breach of Contract
claim was appropriate now, and the Court
allowed this discovery. MWD had argued Breach
of Contract discovery should be deferred.

54

Breach of Contract Claim; Breach of
Contract Defenses

The RFP is probative, among other things, to
interpretation of the Exchange Agreement, the
harm/damage element of the Breach of Contract
claim, and defenses including laches, waiver,
unclean hands, and failure to mitigate. The
Transfer Agreement is the parallel agreement to
the Exchange Agreement, and the Exchange
Agreement is predicated on it. SDCWA filed the
Breach of Contract claim eight years after
MWD’s purported breach of the Exchange
Agreement, after renegotiating the Transfer
Agreement in a manner that required SDCWA to
pay much more to IID, and consequently to want
to pay less to MWD. SDCWA/IID argued full
discovery on the Breach of Contract claim was
appropriate now, and the Court allowed this
discovery. MWD had argued Breach of Contract
discovery should be deferred.
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55

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses

The rationales supporting Sept. 17, 2012
Discovery Order, RFP Nos. 12-13 to MWD,
similar RFPs to the member agencies and third
parties, and RFP Nos. 21-23 to MWD support this
RFP. RFPs Nos. 21-13 concerned documents
sufficient to show information about MWD’s
costs and allocations, SDCWA/IID argued these
RFPs were pertinent to the Wheeling Statute and
Breach of Contract claims, and the Court allowed
this discovery. RFP Nos. 12 and 13 to MWD, and
similar RFPs to the member agencies and third
parties, concerned industry standards.
SDCWA/IID argued, and the Court agreed, that
discovery about industry standards is probative.
SDCWA’s practices are probative as to industry
standards. Whether SDCWA engages in the
same rate-setting practices that it alleges do not
conform to industry standards is probative,
including but not limited to as to MWD’s unclean
hands defense.

56

Breach of Contract Claim; Breach of
Contract Defenses; RSI Claim; RSI Defenses

The RFP is probative to refute SDCWA’s/IID’s
allegation that a forbearance provision in the
Exchange Agreement, and the RSI clause itself,
are unlawful or improper. The RFP also mirrors
the Sept. 17, 2012 Discovery Order, RFP No. 6 to
MWD, as that RFP seeks discovery about the
Exchange Agreement’s forbearance provision.
SDCWA/IID argued full discovery on the Breach
of Contract claim and discovery on the RSI claim
was appropriate now, and the Court allowed this
discovery. MWD had argued Breach of Contract
and RSI discovery should be deferred.

57

RSI Claim; RSI Defenses; Breach of
Contract Claim; Breach of Contract
Defenses

The RFP is probative to refute SDCWA’s/IID’s
allegation that the RSI clause itself, and the
forbearance provision in the Exchange
Agreement, are unlawful or improper. The RFP
also mirrors the Sept. 17, 2012 Discovery Order,
RFP No. 6 to MWD, as that RFP seeks discovery
about the Exchange Agreement’s forbearance
provision. SDCWA/IID argued full discovery on
the Breach of Contract claim and discovery on
the RSI claim was appropriate now, and the
Court allowed this discovery. MWD had argued
Breach of Contract and RSI discovery should be
deferred.
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58

RSI Claim; RSI Defenses; Breach of
Contract Claim; Breach of Contract
Defenses

The RFP is probative to refute SDCWA’s/IID’s
allegation that the RSI clause itself, and the
forbearance provision in the Exchange
Agreement, are unlawful or improper. The RFP
also mirrors the Sept. 17, 2012 Discovery Order,
RFP No. 6 to MWD, as that RFP seeks discovery
about the Exchange Agreement’s forbearance
provision. SDCWA/IID argued full discovery on
the Breach of Contract claim and discovery on
the RSI claim was appropriate now, and the
Court allowed this discovery. MWD had argued
Breach of Contract and RSI discovery should be
deferred.

59

RSI Claim; RSI Defenses

The RFP is probative to the elements of the RSI
claim and MWD’s RSI defenses. SDCWA/IID
argued discovery on the RSI claim was
appropriate now, and the Court allowed this
discovery. MWD had argued RSI discovery
should be deferred.

60

RSI Claim; RSI Defenses

The RFP is probative to the elements of the RSI
claim and MWD’s RSI defenses. SDCWA/IID
argued discovery on the RSI claim was
appropriate now, and the Court allowed this
discovery. MWD had argued RSI discovery
should be deferred.

61

RSI Claim; RSI Defenses

The RFP is probative to the elements of the RSI
claim and MWD’s RSI defenses. SDCWA/IID
argued discovery on the RSI claim was
appropriate now, and the Court allowed this
discovery. MWD had argued RSI discovery
should be deferred.

62

RSI Claim; RSI Defenses

The RFP is probative to the elements of the RSI
claim and MWD’s RSI defenses. SDCWA/IID
argued discovery on the RSI claim was
appropriate now, and the Court allowed this
discovery. MWD had argued RSI discovery
should be deferred.

63

RSI Claim; RSI Defenses

The RFP is probative to the elements of the RSI
claim and MWD’s RSI defenses. SDCWA/IID
argued discovery on the RSI claim was
appropriate now, and the Court allowed this
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discovery. MWD had argued RSI discovery
should be deferred.
64

RSI Claim; RSI Defenses

The RFP is probative to the elements of the RSI
claim and MWD’s RSI defenses. SDCWA/IID
argued discovery on the RSI claim was
appropriate now, and the Court allowed this
discovery. MWD had argued RSI discovery
should be deferred.

65

RSI Claim; RSI Defenses

The RFP is probative to the elements of the RSI
claim and MWD’s RSI defenses. SDCWA/IID
argued discovery on the RSI claim was
appropriate now, and the Court allowed this
discovery. MWD had argued RSI discovery
should be deferred.

66

RSI Claim; RSI Defenses

The RFP is probative to the elements of the RSI
claim and MWD’s RSI defenses. SDCWA/IID
argued discovery on the RSI claim was
appropriate now, and the Court allowed this
discovery. MWD had argued RSI discovery
should be deferred.

67

RSI Claim; RSI Defenses

The RFP is probative to the elements of the RSI
claim and MWD’s RSI defenses. SDCWA/IID
argued discovery on the RSI claim was
appropriate now, and the Court allowed this
discovery. MWD had argued RSI discovery
should be deferred.

68

RSI Claim; RSI Defenses

The RFP is probative to the elements of the RSI
claim and MWD’s RSI defenses. SDCWA/IID
argued discovery on the RSI claim was
appropriate now, and the Court allowed this
discovery. MWD had argued RSI discovery
should be deferred.

69

RSI Claim; RSI Defenses

The RFP is probative to the elements of the RSI
claim and MWD’s RSI defenses. SDCWA/IID
argued discovery on the RSI claim was
appropriate now, and the Court allowed this
discovery. MWD had argued RSI discovery
should be deferred.

70

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);

The RFP is probative to the elements of the RSI
claim and MWD’s RSI defenses. SDCWA/IID

18

Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses;
RSI Claim; RSI Defenses

argued discovery on the RSI claim was
appropriate now, and the Court allowed this
discovery. MWD had argued RSI discovery
should be deferred. Also, the rationale for Sept.
17, 2012 Discovery Order, RFP Nos. 7-10 to
MWD, and the RFPs to the member agencies and
third parties (including those that do not involve
communications with MWD), support this RFP.
SDCWA/IID argued, and the Court agreed, that
discovery about what a party, a member agency
staff member, or another member of the water
industry has stated about a party’s position in
this case, or issues in this case, is probative. 9
What a party does is equally or more probative.
To the extent the information supports MWD’s
practices, the documents are probative as
industry standards information, which the Court
ruled is discoverable. Also, whether SDCWA
engages in the same rate-setting allocations that
it alleges are unlawful is probative, including but
not limited to as to MWD’s unclean hands
defense.

71

RSI Claim; RSI Defenses

The RFP is probative to the elements of the RSI
claim and MWD’s RSI defenses. SDCWA/IID
argued discovery on the RSI claim was
appropriate now, and the Court allowed this
discovery. MWD had argued RSI discovery
should be deferred.

72

RSI Claim; RSI Defenses

The RFP is probative to the elements of the RSI
claim and MWD’s RSI defenses. SDCWA/IID
argued discovery on the RSI claim was
appropriate now, and the Court allowed this
discovery. MWD had argued RSI discovery
should be deferred.

73

RSI Claim; RSI Defenses

The RFP is probative to the elements of the RSI
claim and MWD’s RSI defenses. SDCWA/IID
argued discovery on the RSI claim was
appropriate now, and the Court allowed this
discovery. MWD had argued RSI discovery
should be deferred.

74

Wheeling Statute Claim (as interpreted by

The rationale for Sept. 17, 2012 Discovery Order,

9

See Tr. 9/5/12 at 36:17-45:13, 71:11-79:28; Tr. 9/11/12 10:5-10, 25:20-29:16. Please note that this citation
applies to similar issues below.

19

SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses;
RSI Claim; RSI Defenses

RFP Nos. 7-10 to MWD, and the RFPs to the
member agencies and third parties (including
those that do not involve communications with
MWD), support this RFP. SDCWA/IID argued,
and the Court agreed, that discovery about what
a party, a member agency staff member, or
another member of the water industry has
stated about a party’s position in this case, or
issues in this case, is probative. 10

75

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses;
RSI Claim; RSI Defenses

The rationale for Sept. 17, 2012 Discovery Order,
RFP Nos. 7-10 to MWD, and the RFPs to the
member agencies and third parties (including
those that do not involve communications with
MWD), support this RFP. SDCWA/IID argued,
and the Court agreed, that discovery about what
a party, a member agency staff member, or
another member of the water industry has
stated about a party’s position in this case, or
issues in this case, is probative.

76

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses;
RSI Claim; RSI Defenses

The rationale for Sept. 17, 2012 Discovery Order,
RFP Nos. 7-10 to MWD, and the RFPs to the
member agencies and third parties (including
those that do not involve communications with
MWD), support this RFP. SDCWA/IID argued,
and the Court agreed, that discovery about what
a party, a member agency staff member, or
another member of the water industry has
stated about a party’s position in this case, or
issues in this case, is probative.

77

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);
Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses;
RSI Claim; RSI Defenses

The rationale for Sept. 17, 2012 Discovery Order,
RFP Nos. 7-10 to MWD, and the RFPs to the
member agencies and third parties (including
those that do not involve communications with
MWD), support this RFP. SDCWA/IID argued,
and the Court agreed, that discovery about what
a party, a member agency staff member, or
another member of the water industry has
stated about a party’s position in this case, or
issues in this case, is probative.

78

Wheeling Statute Claim (as interpreted by
SDCWA/IID and approved by the Court);

The rationale for Sept. 17, 2012 Discovery Order,
RFP Nos. 7-10 to MWD, and the RFPs to the

10

See Tr. 9/5/12 at 36:17-45:13, 71:11-79:28; Tr. 9/11/12 10:5-10, 25:20-29:16. Please note that this citation
applies to similar issues below.
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member agencies and third parties (including
those that do not involve communications with
MWD), support this RFP. SDCWA/IID argued,
and the Court agreed, that discovery about what
a party, a member agency staff member, or
another member of the water industry has
stated about a party’s position in this case, or
issues in this case, is probative.

Wheeling Statute Defenses; Breach of
Contract Claim (as interpreted by
SDCWA/IID and approved by the Court);
Breach of Contract Defenses;
RSI Claim; RSI Defenses
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MWD'S REQUESTS FOR PRODUCTION OF DOCUMENTS TO SDCW A (SET ONE)
sf-:1211 R77

1

PROPOUNDING PARTY:

RESPONDENT AND DEFENDANT METROPOLITAN
WATER DISTRJCT OF SOUTHERN CALIFORNIA

RESPONDING PARTY:

PETITIONER AND PLAINTIFF SAN DIEGO COUNTY
WATER AUTHORITY

SETNO.:

ONE

2
3
4
5

DEMAND IS HEREBY MADE, pursuant to Code of Civil Procedure Section 2031.010
6
et seq., that Petitioner and Plaintiff San Diego County Water Authority ("SDCWA") serve on
7
Respondent and Defendant Metropolitan Water District of Southern California ("MWD"), a

8
verified, written response within thirty (30) days after service of these Requests for Production of

9
10

Documents ("RFPs"), and produce for inspection and copying, on December 3, 2012, at
10:00 a.m., at Morrison & Foerster LLP, 425 Market St., San Francisco, CO, 94105, the

11
following described documents which are in the possession, custody, or control of SDCWA
12

and/or its attorneys of record.

13
If SDCWA claims that any document that is required to be produced in response to these
14
RFPs is privileged or otherwise protected from disclosure, demand is also hereby made that
15
16
17
18
19
20
21

22

SDCWA serve a verified privilege log pursuant to Code of Civil Procedure Section 2031.240(b)
within thirty (30) days after service of these RFPs, which states the following information for
each withheld document: (1) its title and general subject matter; (2) its date of creation; (3) its
author or authors; (4) the recipient or recipients of the document; and ( 5) the privilege asserted.
Documents protected from disclosure by the attorney-client privilege or work product doctrine
that were generated after the date the initial petition and complaint in this action was filed need
not be placed on a privilege log. If SDCWA requests, MWD will discuss with SDCWA an
alternative deadline for the privilege log.

23
24
25
26

SCOPE
Unless otherwise noted, the relevant time period for all responses is from July 1, 2008 to
the date of these RFPs.

27
SDCWA is not required to produce the following categories of responsive documents: ( 1)
28
1
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1

documents that were produced as part ofMWD's administrative record lodged with the Court on

2

December 13, 2011; (2) documents that have been provided by SDCWA in response to Public

3

Records Act requests served on it by MWD; or (3) documents previously produced to SDCWA

4

by MWD or its member agencies pursuant to Public Records Act requests served by SDCWA on
5
6

MWD and its member agencies.
If SDCWA requests, MWD will discuss with SDCWA an agreement to limit SDCWA's

7
8

obligations to search for responsive documents to all paper and electronic documents of specified

9

custodians and, where applicable, central files or primary repositories, without prejudice to

10
11

MWD later seeking production of documents maintained by other individuals whose identities
may be revealed through the discovery process.

12
13

DEFINITIONS

14
15

All words and phrases used in the RFPs shall be given their standard, everyday meaning.

16

The absence of multiple nouns and verbs to describe a thing or an activity should not be deemed

17

a reason for avoiding production. Any ambiguity should be resolved in favor of production.

18

The following terms will have the following meanings in this Definitions section and the

19
RFPs:
20
21

The term "SDCWA" shall mean and refer to the San Diego County Water Authority

22

and/or any and all of its present or former agents, employees, staff members, independent

23

contractors, representatives, or other persons acting or purporting to act on its behalf.

24
25

26

Likewise, any other entity named shall mean and refer to the entity and/or any and all of
its present or former agents, employees, staff members, independent contractors, representatives,
partners or owners where applicable, or other persons acting or purporting to act on its behalf.

27
The term " SDCWA representative" shall include, but not be limited to, any representative

28
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1

of SDCWA that engages, or has engaged, in external communications on behalf of SDCWA,

2

including but not limited to Maureen Stapleton, Dennis Cushman, Dan Hentschke, Sandra Kerl,

3

Frank Belock, Jeffrey Volberg, Jack Papp, Jason Foster, Amy Chen, Debbie Discar-Espe, Halla

4
Razak, Dan Denham, Eric Sandler, David Shank, Bob Yamada, Alexi Schnell, Charlotte Lopoz5

6

Schermer, Gail Patton, Steven C. Collins, Teresa Penuri, Shelli Ellison, Denise Vedder, Jackie L.

7

Collins, Lisa Gordon, Donna Nenow, Patricia Brock, Gina Molise, John Liarakos, Gordon Hess,

8

Fern Steiner, and Keith Lewinger.

9

10

The term "SDCWA consultant" shall include, but not be limited to, Carpi and Clay;
Brownstein Hyatt Farber Schreck, LLP; Hatch and Parent; Malcolm Pirnie; and SCN Strategies.

11

The term "SDCWA member agency" shall mean and refer to the Carlsbad Municipal
12
Water District, the City of Del Mar, the City of Escondido, the Fallbrook Public Utility District,
13

14

the Helix Water District, the Lakeside Water District, the City ofNational City, the City of

15

Oceanside, the Olivenhain Municipal Water District, the Otay Water District, the Padre Dam

16

Municipal Water District, the Camp Pendleton Marine Corps Base, the City of Poway, the

17

Rainbow Municipal Water District, the Ramona Municipal Water District, the Rincon Del

18

Diablo Municipal Water District, the City of San Diego, the San Dieguito Water District, the

19
Santa Fe Irrigation District, the South Bay Irrigation District, the Sweetwater Authority, the

20
21

22
23

Vallecitos Water District, the Valley Center Municipal Water District, the Vista Irrigation
District, and the Yuima Municipal Water District.
The term "MWD member agency" shall mean and refer to the City of Anaheim, City of

24

Beverly Hills, City of Burbank, Calleguas Municipal Water District, Central Basin Municipal

25

Water District, City of Compton, Eastern Municipal Water District, Foothill Municipal Water

26

District, City of Fullerton, City of Glendale, Inland Empire Utilities Agency, Las Virgenes

27
Municipal Water District, City of Long Beach, City of Los Angeles, Municipal Water District of

28
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1

2
3

Orange County, City of Pasadena, San Diego County Water Authority, City of San Fernando,
City of San Marino, City of Santa Ana, City of Santa Monica, Three Valleys Municipal Water
District, City of Torrance, Upper San Gabriel Valley Municipal Water District, West Basin

4
Municipal Water District, and Western Municipal Water District of Riverside County.
5

The term "liD" shall mean and refer to the Imperial Irrigation District.

6

The tenn "Raftelis Report" shall mean and refer to the document entitled "Metropolitan

7

8

Water District of Southern California- Independent Review of FY 2010/11 Cost of Service and

9

Rate Setting Process," dated April 6, 2010 and prepared by Raftelis Financial Consultants, Inc.

10

The term "2003 Exchange Agreement" shall mean and refer to the October 10, 2003

11

Amended and Restated Agreement between MWD and SDCWA for the Exchange of Water.
12
The term "1998 Exchange Agreement" shall mean and refer to the November 10, 1998
13
14

Contract for the Exchange of Water between MWD and SDCWA.
The term "Transfer Agreement" shall mean and refer to the April29, 1998 Agreement for

15

16

Transfer of Conserved Water by and between liD and SDCWA, and/or any and all amendments

17

thereto.

18

The term "liD-SDCWA water transfer" shall mean and refer to the water transfer

19
pursuant to the Transfer Agreement.
20
21

The term "Non-MWD water" shall mean and include all water other than water

22

purchased from the California Department of Water Resources for delivery to MWD through the

23

State Water Project, and the water to which MWD has rights by virtue of the Colorado River

24

Compact and other agreements, statutes, and court decisions comprising the "Law of the River,"

25

and delivered through the Colorado River Aqueduct. "Non-MWD water" shall include, but is

26

not limited to, water delivered to MWD by SDCWA pursuant to the 2003 Exchange Agreement.

27
The term "this litigation" shall mean and refer to the above-captioned action, as filed in
28
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1

Los Angeles County Superior Court (Case No. BS126888), or as pending in San Francisco

2

County Superior Court (Case No. CPF-10-510830) in its original form or as amended.

3

The term "Rate Structure Integrity provision" shall mean and refer to the provision about

4
which SDCWA has sued in the fifth cause of action of its second amended petition and
5
6

complaint in this litigation.

7

The term "Local Water Development Program" shall mean and refer to any and all

8

programs and/or projects administered through contracts with MWD arising from MWD's

9

conservation, local resource, and/or seawater desalination programs and funded through MWD's

10
11

Water Stewardship Rate.
The terms "document(s)" and "communication(s)" shall be defined in light of Evidence

12
Code Section 250 and Code of Civil Procedure Section 2016.020. Please note that "documents"
13

14

includes:

15

a. any communications;

16

b. any presentations, whether presented internally at SDCWA, externally (e.g., to a

17

public agency including but not limited to a SDCWA member agency, public official,

18

newspaper or other media outlet, civic or community organization, business group,

19
grand jury, prosecutor, and/or local, state, or federal legislator or legislative staff), or
20
otherwise, in draft or final form;

21

22

c. any audio and/or video recordings of any type, including but not limited to that which
has been recorded by a "spy pen" or other surreptitious method; and

23

24

d. any documents provided to or received from, or a communication with or among, any

25

combination of the following: any SDCWA staff member, employee, representative,

26

or consultant; any SDCWA member agency staff member, employee, representative,

27
or consultant; any liD staff member, employee, representative, or consultant; and/or
28
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1

any other person or entity such as a public agency, public official, newspaper or other

2

media outlet, civic or community organization, business group, grand jury,

3

prosecutor, and/or local, state, or federal legislator or legislative staff.

4

FORMAT OF PRODUCTION

5

6
7
8

MWD requests that all documents be produced: (1) as single-page TIFF image files, with
document unitization, searchable text, delimited text file to indicate where each document starts
and stops, metadata, and industry-standard load files; or (2) as native files (.pst, .xls, .pdf, etc.).

9
When documents in their native format are in color, the TIFF image files should also be in color.

10
11

The requirement to produce a digitized version of documents in TIFF format will not apply to

12

documents whose native format prohibits their printing on standard-size paper (i.e. audio, video

13

files), as well as Excel spreadsheets and databases. Such documents will be produced in their

14

native format. All e-mails and other electronic documents should include all associated

15

metadata, including without limitation and as applicable: searchable text; the date on which the

16
document was sent; the date(s) on which the document was obtained, created, modified,
17
18
19

accessed, deleted, copied, moved, or saved; the author(s) of the document ("from" field); the
primary recipient(s) of the document ("to" field); other recipient(s) of the document ("cc" and

20

"bee" fields); the subject line of the document; the title of the document; the file name of the

21

document; the file type; the folder name; and all other embedded or associated data relating to

22

the document. E-mails should be produced along with any attachments to those e-mails.

23

Documents should be produced on a hard drive, flash drive, disc, or other electronic storage

24
medium.

25

26
27

28

Each page of each document will be marked with a Bates number. The TIFF file name
will correspond with the Bates number. For documents produced in their native format, a slip
sheet will be created in TIFF format stating the Bates number, file name, and document
6
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1

extension (i.e. xis, pdf, doc). The native file will then be linked to this slip sheet.

2
3

DOCUMENTS TO BE PRODUCED

4
REQUEST NO. 1:

5
6

All documents that discuss Board Action Memo 8-2 for the April 13, 2010 MWD Board

7

Meeting.

8

REQUEST NO. 2:

9
10

All documents that discuss the Raftelis Report.
REQUESTNO. 3:

11
All documents that were generated in connection with or that discuss the written and/or
12
oral testimony provided by SDCWA at the March 8, 201 0 hearing of the MWD Business and
13

14
15

16
17
18

Finance Committee on the subject ofMWD's 2011-2012 water rates.
REQUEST NO. 4:
All communications that discuss the development, formulation, or adoption ofMWD' s
2011-2012 water rates, or any component thereof.
REQUEST NO.5:

19
All documents that discuss the allocation by MWD of costs to any component that is a
20
21

part of the unbundled rates that it approved in April2010 for calendar years 2011-2012,

22

regardless of how that component is characterized (e.g., System Access Rate; System Power

23

Rate; Water Stewardship Rate; Supply Rate; Readiness-to-Serve Charge; Capacity Charge, etc.).

24

REQUEST NO . 6:

25

26

All documents from January 1, 1999 to the present that discuss the negotiation of the
terms ultimately memorialized as Sections 5.2 and 11.1 of the 2003 Exchange Agreement.

27
28
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1

REQUESTNO. 7:

2
3

All documents from July 1, 2009 to the present that discuss MWD's position concerning
MWD's allocation of its costs to particular MWD rate components in MWD's 2011-2012 water

4
rates.

5
6

REQUEST NO. 8:
All documents from July 1, 2009 to the present that discuss SDCWA's position

7
8

concerning MWD' s allocation of its costs to particular MWD rate components in MWD' s 2011-

9

2012 water rates.

10

REQUEST NO. 9:

11

All documents from July 1, 2009 to the present that discuss liD's position concerning
12
MWD's allocation of its costs to particular MWD rate components in MWD's 2011-2012 water
13
14

15

rates.
REQUEST NO. 10:

16

All documents from July 1, 2009 to the present that discuss any SDCWA member

17

agency's position concerning MWD's allocation of its costs to particular MWD rate components

18

in MWD's 2011-2012 water rates.

19
REQUEST NO. 11:
20
21

All documents created on or before April 13, 201 0 that discuss the effect on any MWD

22

member agency of any proposed or actual changes to MWD's water rates, particularly (but not

23

limited to) changes to the allocation ofMWD's costs from one rate component (e.g., System

24

Access Rate) to another (e.g., Supply Rate), and all documents created after April 13, 2010 that

25

discuss this subject matter in connection with MWD's 2011-2012 water rates.

26

REQUEST NO. 12:

27
All manuals, treatises, reports, memoranda, studies, or white papers that discuss industry

28
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1

standards for the allocation of water costs to various rate components (e.g., transportation,

2

supply), and all documents of any type that discuss MWD's compliance or lack of compliance

3

with such industry standards in the setting ofMWD's wholesale water rates.

4
REQUESTNO. 13:

5
6

All manuals, treatises, reports, memoranda, studies, or white papers that discuss industry

7

standards for measuring the costs of providing services within a public water system, and all

8

documents of any type that discuss MWD's compliance or lack of compliance with such industry

9

standards in the setting ofMWD's wholesale water rates.

10

REQUESTNO. 14:

11

All documents created on or before April13, 2010 that discuss MWD's allocation into
12
rate categories (e.g., Supply Rate, System Access Rate, System Power Rate) of charges or costs
13
14

associated with MWD's purchase of State Water Project water from the California Department

15

of Water Resources, and all documents created after April13, 2010 that discuss this subject

16

matter in connection with MWD's 2011-2012 water rates.

17

REQUEST NO. 15:

18

All documents created on or before April 13, 2010 that discuss whether the Water

19
Stewardship Rate should be charged as part ofMWD's rates for the wheeling or transportation of
20
21

Non-MWD water, and all documents created after April 13, 2010 that discuss this subject matter

22

in connection with MWD's 2011-2012 water rates.

23

REQUEST NO. 16:

24
25

26

All reports, including drafts, created on or before April 13, 2010 regarding any MWD
actual or proposed water rate structure prepared by any outside consultants, and all documents
created after April13, 2010 that discuss this subject matter in connection with MWD's 2011-

27
2012 water rates.

28
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1

2
3

REQUEST NO. 17:
All documents created on or before April 13, 201 0 that discuss any of the draft or final
reports that are responsive to Request for Production No. 16, and all documents created after

4
April13, 2010 that discuss this subject matter in connection with MWD's 2011-2012 water rates.
5
6
7

REQUESTNO . 18:
All documents from January 1, 2003 to the present that discuss the Rate Structure

8

Integrity provision, including but not limited to any document discussing any need for, lack of

9

need for, validity of, lack of validity of, implementation of, or exercise of the Rate Structure

10
11

Integrity provision.
REQUESTNO. 19:

12
All documents that discuss Board Action Memo 8-7 for the June 14, 2011 meeting of the
13
14

MWD Legal and Claims Committee recommending that MWD exercise the Rate Structure

15

Integrity provision in contracts with SDCWA, including any communications with any third

16

party regarding this subject.

17

REQUEST NO. 20:

18

All documents that reflect SDCWA's participation in any study or report concerning the

19
cost of water in the San Diego area (e.g., by the San Diego County Grand Jury, the San Diego
20
21

County Taxpayers Association, San Diego County Taxpayers Educational Foundation, or the

22

Los Angeles County Economic Development Corporation), including any materials that

23

SDCWA provided to support the drafting of the study or report.

24

REQUEST NO. 21:

25

26

Documents sufficient to show what costs SDCWA allocates to supply versus
transportation in its water rates.

27

28
10

MWD'S REQUESTS FOR PRODUCTION OF DOCUMENTS TO SDCWA (SET ONE)
sf-:i211 R77

1

2
3

REQUEST NO. 22:
Documents sufficient to show what costs comprise SDCWA's wheeling rate or the price
it charges for wheeling.

4
REQUEST NO. 23:
5
6

Documents sufficient to show how SDCWA allocates in its water rates costs for the

7

funding of conservation, local resource, or seawater desalination programs for SDCWA and/or

8

SDCWA member agencies.

9

REQUEST NO. 24:

10

All documents created on or before April 13, 2010 that discuss which MWD costs should

11

or should not be included in any MWD wheeling rates set on or after January 1, 2008, and all
12
13

14
15
16
17
18

documents created after Aprill3, 2010 that discuss this subject matter in connection with
MWD's 2011-2012 water rates.
REQUEST NO. 25:
All documents that were generated in connection with or that discuss the written and/or
oral testimony provided by any person or entity other than SDCWA at the March 8, 2010 hearing
of the MWD Business and Finance Committee on the subject ofMWD's 2011-2012 water rates.

19
REQUEST NO. 26:
20
21
22

All documents that request or discuss proposed written and/or oral testimony to be
provided by any person or entity at the March 8, 2010 hearing of the MWD Business and

23

Finance Committee on the subject ofMWD's 2011-2012 water rates.

24

REQUEST NO. 27:

25
26

All documents from January 1, 2001 to the present that discuss MWD's unbundled water
rate structure that was approved by MWD's Board of Directors in 2001 and 2002, and

27
implemented in 2003.
28
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1

REQUEST NO. 28:

2
3

All documents (including but not limited to manuals, treatises, reports, memoranda,
studies, or white papers) that discuss industry standards for wheeling rates or the pricing for

4
wheeling.

5
6

REQUEST NO. 29:
All documents that discuss the price charged for any wheeling transaction in California.

7
8

REQUEST NO. 30:

9
10
11

All documents (including but not limited to manuals, treatises, reports, memoranda,
studies, or white papers) that discuss industry standards for the pricing for water exchanges or
water transfers.

12

REQUEST NO. 31:
13
All documents that discuss the price charged for any water exchange or water transfer in

14

15

California, whether the document discusses the price charged for the water supply, the price

16

charged for a non-supply cost such as transportation, or the price charged for multiple costs.

17

REQUEST NO. 32:

18

All documents that discuss SDCWA's allocation of its costs to particular rate

19
components, including but not limited to any document that discusses the position of a SDCWA
20
21

22

member agency on this subject.
REQUEST NO. 33:
All documents that discuss or demonstrate SDCWA's compliance or lack of compliance

23
24

with the law in setting its water rates, including but not limited to any document that discusses

25

the position of a SDCWA member agency on this subject.

26

REQUEST NO. 34:

27
All documents that discuss or demonstrate SDCWA's compliance or lack of compliance
28
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1

with industry standards in setting its water rates, including but not limited to any document that

2

discusses the position of a SDCWA member agency on this subject.

3

REQUEST NO. 35:

4
All documents that discuss or demonstrate SDCWA's compliance or lack of compliance
5
6

with the law in setting its wheeling rate or the price it charges for wheeling, including but not

7

limited to any document that discusses the position of a SDCWA member agency on this subject.

8

REQUEST NO. 36:

9
10
11

All documents that discuss or demonstrate SDCWA's compliance or lack of compliance
with industry standards in setting its wheeling rate or the price it charges for wheeling, including
but not limited to any document that discusses the position of a SDCWA member agency on this

12

subject.
13

14
15

REQUEST NO. 37:
All documents that discuss or demonstrate SDCWA's or liD's compliance or lack of

16

compliance with the law with respect to the Transfer Agreement, including but not limited to any

17

document that discusses the position of a SDCWA member agency on this subject.

18

REQUEST NO. 38:

19
All documents that discuss or demonstrate SDCWA's or liD's compliance or lack of

20
21

compliance with industry standards with respect to the Transfer Agreement, including but not

22

limited to any document that discusses the position of a SDCWA member agency on this subject.

23

REQUEST NO. 39:

24
25

26

All documents that discuss or demonstrate SDCWA's compliance or lack of compliance
with the law in setting the price it charges for any water exchange or water transfer, including but
not limited to any document that discusses the position of a SDCWA member agency on this

27
subject.
28
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1

2
3

REQUEST NO. 40:
All documents that discuss or demonstrate SDCWA's compliance or lack of compliance
with industry standards in setting the price it charges for any water exchange or water transfer,

4

including but not limited to any document that discusses the position of a SDCWA member

5
6

7

agency on this subject.
REQUEST NO. 41:

8

All documents that discuss any purported legal right that liD has to sell or transfer water

9

to any person or entity other than SDCWA (other than water sales to liD agricultural customers

10
11

within its service area), including but not limited to any purported legal right to transfer water to
a third party that would seek to wheel the water through MWD's system.

12
REQUEST NO. 42:
13
14

All documents from January 1, 1996 to the present that discuss SDCWA's or liD's

15

decision to enter into the Transfer Agreement.

16

REQUEST NO. 43:

17
18

All documents from January 1, 1999 to the present that discuss SDCWA's or liD's
consideration of whether to amend the Transfer Agreement.

19
REQUEST NO. 44:
20
21

All documents from January 1, 1996 to the present that discuss SDCWA's decision to

22

enter into the 1998 Exchange Agreement.

23

REQUEST NO. 45:

24
25

26

All documents from January 1, 1999 to the present that discuss whether SDCWA should
enter into the 2003 Exchange Agreement in lieu of retaining the 1998 Exchange Agreement.
REQUEST NO. 46:

27
All documents from January 1, 1999 to the present that discuss any other consideration

28
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1

by SDCWA of whether to amend the 1998 Exchange Agreement or the 2003 Exchange

2

Agreement.

3

REQUEST NO. 47:

4

All docwnents from January 1, 1999 to the present that discuss SDCWA's decision to
5
6
7
8
9
10
11

enter into the 2003 Exchange Agreement in lieu of retaining the 1998 Exchange Agreement.
REQUEST NO. 48:
All docwnents from January 1, 1999 to the present that discuss any consideration or
benefit SDCWA would or did obtain by entering into the 2003 Exchange Agreement in lieu of
retaining the 1998 Exchange Agreement, including but not limited to canal lining water or
funding from the state of California.

12

REQUEST NO. 49:
13
14

All docwnents from January 1, 2003 to the present that discuss any alleged breach of the

15

2003 Exchange Agreement by any party.

16

REQUEST NO. 50:

17
18

All docwnents, from the date that MWD allegedly breached the 2003 Exchange
Agreement to the present, that evidence or discuss any damage or harm SDCWA incurred due to

19
the alleged breach.
20
21

22

REQUEST NO . 51:
All docwnents in any time period that evidence or discuss the cost (e.g., unit cost and

23

total cost) to SDCWA of the IID-SDCWA water transfer, including but not limited to invoices,

24

agreements (e.g., original, amended, renegotiated, settlement), memoranda, correspondence,

25

evidence of payment to any third party, and evidence oflegal or consulting costs.

26

REQUEST NO. 52:

27
All documents in any time period that evidence or discuss the cost (e.g., unit cost and

28
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1

total cost) to liD of the IID-SDCWA water transfer, including but not limited to invoices,

2

agreements between IID-SDCWA (e.g., original, amended, renegotiated, settlement), fallowing

3

agreements, memoranda, correspondence, evidence of payment to any third party, and evidence

4
of legal or consulting costs.
5
6
7

REQUESTNO. 53:
All documents in any time period that evidence or discuss liD's profit on the IID-

8

SDCWA water transfer (e.g., the difference between the cost to liD of the transfer and the

9

amount liD charges to SDCWA for the transfer), including but not limited to ledgers,

10

11

spreadsheets, analyses, memoranda, and correspondence.
REQUEST NO. 54:

12
All documents that discuss the renegotiation of the Transfer Agreement in or about 2009,
13

14

including but not limited to the reason for the renegotiation, the terms, the nature of any dispute,

15

or any settlement of a dispute about the Transfer Agreement.

16

REQUEST NO. 55:

17
18

Documents sufficient to show how SDCWA allocates in its water rates the costs paid to
liD under the Transfer Agreement.

19
REQUEST NO. 56:
20
21

All documents from January 1, 1998 to the present that constitute or discuss any

22

agreement to which SDCWA is or was a party, in which a party agreed to forbear from filing

23

litigation, or from making another form of complaint or challenge to an administrative agency,

24

regulatory agency, or other entity, for any period of time.

25

REQUEST NO. 57:

26

All documents from 1anuary 1, 1998 to the present that constitute or discuss any

27
agreement to which SDCWA is or was a party, in which a party agreed that if it filed litigation or

28
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1

made another form of complaint or challenge to an administrative agency, regulatory agency, or

2

other entity, the agreement would be terminated or consideration or a benefit would be affected.

3

REQUEST NO. 58:

4
All documents from January 1, 1998 to the present that discuss dissuading any party,

5
6

including but not limited to a SDCWA member agency, from filing litigation against SDCWA,

7

or from making another form of complaint or challenge to an administrative agency, regulatory

8

agency, or other entity.

9

REQUEST NO. 59:

10
11

All documents from January 1, 2003 to the present that discuss whether SDCWA should
enter into any agreement containing the Rate Structure Integrity provision, including but not

12
limited to SDCWA's position on the subject or whether SDCWA should reserve any rights if it
13
14
15
16
17
18

does so.
REQUEST NO. 60:
All documents from January 1, 2003 to the present that discuss SDCWA's decision to
enter into any agreement containing the Rate Structure Integrity provision, including but not
limited to SDCWA's position on the subject or SDCWA's decision not to reserve any rights in

19
doing so.
20
21

22

REQUEST NO. 61:
All documents that discuss MWD's decision to exercise the Rate Structure Integrity

23

provision in any agreement with SDCWA.

24

REQUEST NO. 62:

25
26

All documents created in response to MWD's decision to exercise the Rate Structure
Integrity provision in any agreement with SDCWA.

27

28
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1

2
3

REQUEST NO. 63:
All documents that discuss SDCWA's consideration, negotiation, or execution of any
proposed or final Local Water Development Program agreement between MWD and SDCWA.

4

REQUEST NO. 64:

5
6

All documents that discuss SDCWA's position regarding any proposed or implemented

7

Local Water Development Program.

8

REQUEST NO. 65:

9
10
11

All documents that discuss any benefit, including but not limited to any regional benefit
or water supply reliability benefit, of any proposed or implemented Local Water Development
Program.

12
REQUEST NO. 66:
13
14

All documents that discuss any benefit, including but not limited to any regional benefit

15

or water supply reliability benefit (to SDCWA, any SDCWA member agency, or otherwise), of

16

the Carlsbad desalination project.

17

REQUEST NO. 67:

18

All documents that discuss any benefit, including but not limited to any regional benefit

19
or water supply reliability benefit (to SDCWA, any SDCWA member agency, or otherwise), of
20
21

22
23

any SDCWA conservation, local resource, or seawater desalination program.
REQUESTNO. 68:
All documents that discuss any benefit, including but not limited to any regional benefit

24

or water supply reliability benefit, ofMWD's Water Supply and Demand Management Plan.

25

REQUEST NO. 69:

26

All documents that discuss any agreement providing for MWD funding of any part of the

27
proposed Carlsbad desalination project, including but not limited to documents that discuss the

28
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1

development or approval of such an agreement.

2

REQUEST NO. 70:

3

All documents that discuss how SDCWA may or will allocate in its water rates the cost

4
of water from the Carlsbad desalination project, including but not limited the allocation to supply
5
6

7

8
9
10
11

versus transportation.
REQUESTNO. 71:
All documents that were generated in connection with or that discuss the development of
SDCWA's staffmemorandum to the SDCWA Water Policy Committee, dated July 14,2004, and
titled "Report on MWD's "rate structure integrity" proposal to limit the rights of its member
agencies (Discussion/Action)."

12
REQUEST NO. 72:
13
14

All documents that were generated in connection with or that discuss the development of

15

SDCWA's staffmemorandum to the SDCWA Imported Water Committee, dated April18, 2007,

16

and titled "Participation in MWD Water Management Program Incentive Contracts (Action)."

17

REQUESTNO. 73:

18

All documents from January 1, 2004 to the present that discuss SDCWA's planned or

19
actual promotion to the public of any Local Water Development Program.
20
21

22
23
24
25

26

REQUEST NO. 74:
All documents that discuss MWD's position in this litigation.
REQUESTNO. 75:
All documents that discuss SDCWA's position in this litigation.
REQUEST NO. 76:
All documents that discuss liD's position in this litigation.

27

28
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REQUESTNO. 77:
2
3

All documents that discuss any MWD member agency's position in this litigation.
REQUEST NO. 78:

4

All documents that constitute, evidence, or discuss any video and/or audio recording of

5
6
7

any MWD or MWD member agency meeting, or any conversation in which one party is a MWD
or MWD member agency staff member, employee, director, representative, or consultant.

8

9

Dated: October _2j_, 2012

MORRISON & FOERSTER LLP

10
II

By:

12

Attorneys for Respondent and Defendant
METROPOLITAN WATER DISTRICT
OF SOUTHERN CALIFORNIA

13
14

15
16
17
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20
21
22

23
24

25

26
27
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PROOF OF SERVICE

1

(Code Civ. Proc. sees. 1013(c), 2015.5)

2
3

I declare that I am employed with the law firm of Morrison & Foerster LLP, whose address

4

is 425 Market Street, San Francisco, California 941 05-2482; I am not a party to the within cause;

5

I am over the age of eighteen years; and I am readily familiar with Morrison & Foerster's practice

6

for collection and processing of correspondence for overnight delivery and know that in the

7

ordinary course of Morrison & Foerster's business practice the document described below will be

8

deposited in a box or other facility regularly maintained by UPS or delivered to an authorized

9

courier or driver authorized by UPS to receive documents on the same date that it is placed at

10

Morrison & Foerster for collection.

11
12
13
14

I further declare that on the date hereof I served a copy of:

METROPOLITAN WATER DISTRICT OF SOUTHERN CALIFORNIA'S REQUESTS
FOR PRODUCTION OF DOCUMENTS TO SAN DIEGO COUNTY WATER
AUTHORITY (SET ONE)
~

electronically mailing a true and correct copy through Morrison & Foerster LLP's
electronic mail system from Sonmath Chatterjee to the email address(es) set forth
below, or as stated on the attached service list per agreement in accordance with Code
of Civil Procedure section 1010.6 and CRC Rule 2.251.

15
16
17
18
19
20
21

22
23

BY ELECTRONIC SERVICE [Code Civ. Proc sec. 1010.6; CRC 2.251] by

~

BY U.S. MAIL [Code Civ. Proc sec. 1013(a)] by placing a true copy thereof
enclosed in a sealed envelope with postage thereon fully prepaid, addressed as
follows, for collection and mailing at Morrison & Foerster LLP, 425 Market Street, San
Francisco, California 94105-2482 in accordance with Morrison & Foerster LLP's
ordinary business practices.

I am readily familiar with Morrison & Foerster LLP's practice for collection and
processing of correspondence for mailing with the United States Postal Service, and
know that in the ordinary course ofMoiTison & Foerster LLP's business practice the
document(s) described above will be deposited with the United States Postal Service
on the same date that it (they) is (are) placed at MmTison & Foerster LLP with postage
thereon fully prepaid for collection and mailing.

24
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26

27
28
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PROOF OF SERVICE

1

SEE ATTACHED SERVICE LIST.

2

I declare under penalty of perjury under the laws of the State of California that the above

3

is true and correct.

4

Executed in San Francisco, California, this 29th day of October, 2012.

5

6
7

Tina M. Armaz
(typed)

8

O;;};n~ ~~32
(signature)

9

10
11

12
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14
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17
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20
21
22
23
24
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26
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SERVICE LIST

2
3

4
5

6
7

8

John W. Keker, Esq.
Daniel Purcell, Esq.
Dan I ackson, Esq.
Warren A Braunig, Esq.
KEKER & VAN NEST LLP
633 Battery Street
San Francisco, CA 94111-1809
Telephone: (415) 391-5400
Facsimile: (415) 397-7188
Email: jkeker@kvn.com
dpurcell@kvn.com
djackson@kvn.com
wbraunig@kvn.com

Dorine Martirosian, Deputy City Attorney
GLENDALE CITY ATTORNEY'S OFFICE
613 E. Broadway, Suite 220
Glendale, CA 91206
Telephone: (818) 548-2080
Facsimile: (818) 547-3402
Email: DMartirosian@cLglendale.ca. us

Counsel for City of Glendale

9

10
11

12
13
14
15

Counsel for Petitioner and Plaintiff San Diego
County Water Authority
Steven M. Kennedy, Esq.
BRUNICK, MCELHANEY & BECKETT,
PROFESSIONAL
Law Corporation
1839 Commercenter West
San Bernardino, CA 92408-3303
Telephone: (909) 889-8301
Facsimile: (909) 388-1889
Email: skennedy@bmblawoftice.com

John L. Fellows III, City Attorney
Patrick Q. Sullivan, Assistant City Attorney
OFFICE OF THE CITY ATTORNEY
3031 Torrance Blvd.
Torrance, CA 90503
Telephone: (310) 618-5817
Facsimile: (310) 618-5813
Email: PSullivan@TorranceCAGov
JFellows@TorranceCAGov

Counsel for Three Valleys Municipal Water
District

Counsel for the City ofTorrance

Victor Sofelkanik, Deputy City Attorney
Janna Sidley
CITY OF LOS ANGELES
Ill North Hope Street, Suite 340
Los Angeles, CA 90012
Telephone: (213) 367-2115
Facsimile: (213) 367-4588
Email: victor.sofelkanik@ladwp.com
Email: Janna.sidley@ladwp.com

Steven O'Neill, Esq.
Michael Silander, Esq.
Christine Carson, Esq.
LEMIEUX AND O'NEILL
4165 E. Thousand Oaks Blvd., Suite 350
Westlake Village, CA 91362
Telephone: (805) 495-4770
Facsimile: (805) 495-2787
Email: steve@lemieux-oneill.com
michael@lemieux-oneill.com
christine@lemieux-oneill.com

16
17
18
19
20

21

22
23
24

Counsel for the City of Los Angeles Department
of Water and Power

Counsel for West Basin Municipal Water
District, Foothill Municipal Water District,
Las Virgenes Municipal Water District

25
26
27
28
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2
3
4

Patricia J. Quilizapa
Aleshire & Wynder, LLP
18881 Von Karman A venue, Suite 1700
Irvine, CA 92612
Telephone: (949) 223-1170
Facsimile: (949) 223-1180
Email: pguilizapa@awattorneys.com

David L. Osias, Esq.
Mark J. Hattam, Esq.
ALLEN MATKINS LEEK GAMBLE
MALLORY & NATSIS LLP
501 West Broadway, 15th Floor
San Diego, CA 92101-3541
Telephone: (619) 233-1155
Facsimile: (619) 233-1158
Email: dosias@allenmatkins.com
mhattam@allenmatkins.com

5
6

Counsel for Municipal Water District of
Orange County

7

8
9
10
11

Counsel for Imperial Irrigation District
David A. Peffer, Esq.
UTILITY CONSUMERS' ACTION NETWORK
3405 Kenyon Street, Suite 401
San Diego, CA 9211 0
Telephone: (619) 696-6966
Facsimile: (619) 696-7477
Email: dpeffer@ucan.org

12
13

Counsel for Utility Consumers' Action
Network

14
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17
18
19
20
21

22
23
24
25
26
27
28
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