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Mr. Jack Bebee 
General Manager 
Fallbrook Public Utility District 
900 East Mission Road 
Fallbrook, CA 92028 
jackb@fpud.com  

 

Re: LAFCO Process 
 
Dear Mr. Bebee: 

As special LAFCO counsel to the San Diego County Water Authority (“Water Authority”), 
Chair Madaffer has asked me to respond to your October 10 letter to him on behalf of the agency.   

First, as has been stated many times, the Water Authority must respect the interests of all 
water ratepayers served by our 24 member agencies in San Diego County.  We plan to do that and 
stand ready to support a fully transparent LAFCO process.   

Second, I am addressing this letter to you as the author of the October 10 letter, and I am 
copying your General Counsel.  The Water Authority urges you to consult with your General 
Counsel or other qualified LAFCO counsel as soon as possible in order to ensure that Fallbrook 
Public Utility District (“Fallbrook”) is following the LAFCO process, and to ensure that Fallbrook 
understands the Water Authority’s responsibility in that process.  I am copying Mr. Kennedy and 
his agency’s General Counsel for the same reason.  I believe that it is imperative that Fallbrook 
and Rainbow Municipal Water District (“Rainbow”) take certain necessary consultation actions in 
light of your stated imminent plans to file a LAFCO detachment proposal.   

The pace of the LAFCO process has been designed by statute and local policy to be a 
thorough, collaborative, and deliberative process. The responsibility for preparing a comprehensive 
proposal and engaging in meaningful consultations with affected agencies is a significant and 
serious one.  Your apparent frustration at the response to date by the Water Authority is a 
reflection of the lack of detail and analysis in the materials provided by Fallbrook and Rainbow to 
the Water Authority, and a reflection of the lack of meaningful dialogue about the impacts of 
potential detachment.  It is not the result of any actions taken or not taken by Chair Madaffer or the 
Water Authority, which is eager to better understand Fallbrook and Rainbow’s detailed plan so that 
it can undertake a rigorous analysis of the related impacts.  To be clear, however, the Water 
Authority has no duty to formulate a proposal for your agencies, or to formulate an “offer” on behalf 

mailto:jackb@fpud.com


 
Mr. Jack Bebee 
October 14, 2019 
Page 2 
 
 

4830-7048-7977 

LEWIS BRISBOIS BISGAARD & SMITH LLP 

www.lewisbrisbois.com 

 

of its other member agencies.  It does have a duty of good faith to review and consult with you on a 
genuine proposal, but due to the lack of specifics from your agencies as to exactly what you plan, it 
is unable to do so at this time. 

Against this backdrop, and in the interest of fairness and to promote mutual understanding, 
I will take this opportunity to comment on some of the points raised in your October 10 letter.   

 San Diego LAFCO Legislative Policy No. L-107: 

San Diego LAFCO’s legislative policy L-107 establishes a consultation requirement among 
affected agencies prior to the filing of a detachment proposal, stating in part: 

It is the policy of the San Diego Local Agency Formation Commission that:  

1. Prior to submission of a proposal requesting LAFCO consideration of a 
change of organization or reorganization, the proposal applicant and 
representatives from affected public agencies, interested parties, 
and/or organizations, shall meet at the earliest possible stage for the 
purpose of identifying and attempting to resolve any issues associated 
with the proposed jurisdictional change(s). The Executive Officer may 
waive the consultation procedure outlined in this provision when it can be 
determined with certainty that there will be no possibility that the proposal in 
question will result in identified and unresolved jurisdictional issues.  

2. The consultation process described in provision no. 1 should identify any 
jurisdictional issues or concerns related to:  a. Differing development 
standards; b. Existing and/or planned land uses and zoning, including 
densities, community character, and appropriate jurisdictional transition 
areas; c. Existing and/or planned provision of governmental services, 
including any potential impacts to service levels or financial ability to sustain 
service levels; and, d. Any other local community or governmental concerns.  

* * * 

6. Affected local agencies shall be encouraged to explore additional 
methods to improve future inter- and intra-departmental and jurisdictional 
communications for the purpose of discussing and commenting on proposed 
or pending jurisdictional changes at the earliest possible stage. 

 Consultation Process: 

With due respect, the Water Authority does not agree that all necessary steps have been 
taken to satisfy L-107 requirements.   

First, although your agencies have been discussing a possible detachment among 
yourselves for a full year now, very few concrete details have been revealed to the Water Authority 
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or to the public.1  The very broad “framework” you have provided does not include the kind of 
substantive detail necessary to evaluate such a significant service change, particularly in light of 
the more than 50 years of water service to Fallbrook and Rainbow by the Water Authority.  You are 
required to provide an analysis outlining the potential effects of detachment on the Water Authority 
and all of its member agencies, including Fallbrook and Rainbow customers.2  We renew our 
request for a detailed proposal consistent with LAFCO requirements.3  

 Detailed Proposal Needed: 

In order to have a productive consultation process, all affected parties (as defined in L-107) 
need to be provided with the specific details of your detachment proposal including financial and 
environmental impacts, impacts on water supply reliability, and all other impacts to the region as a 
whole that would result from a detachment.4   

Because Fallbrook and Rainbow are the agencies proposing detachment, it is your 
responsibility, not the Water Authority’s responsibility, to conduct the relevant analyses and make a 
detailed proposal addressing all relevant factors.  For example: 

 You are aware that a number of Water Authority member agencies have expressed 
concerns about Fallbrook and Rainbow’s share of Water Authority financial obligations, 
incurred to develop the reliable, firm water supplies now being delivered to Fallbrook and 
Rainbow and all Water Authority member agencies.  You should be prepared to discuss this 
topic when you meet with the other member agencies.  Your proposal should indicate how 
you plan to address this concern, as well as how your proposal would impact customer 
rates (including those of Fallbrook and Rainbow), if at all. 

 We have not been given any details as to environmental impacts, but note comments in the 
PRA documents that significant new piping infrastructure may be needed in Rainbow and 

                                                
1
 The Water Authority only became aware of this timeline from documents produced by Fallbrook 

and Rainbow in response to its Public Records Act (PRA) request.  While your agencies began at an early 
stage to consult with the Eastern Municipal Water District, you did not share your intentions with the Water 
Authority until just this past May.     

  2
 We attach Water Authority Acting General Manager Sandy Kerl’s e-mail to you dated October 10, 

which was not attached to your letter. In that e-mail, Ms. Kerl noted that Fallbrook and Rainbow had not 
provided the specifics of any proposal to the Water Authority.  The document you submitted on August 21, 
2019, was really an advocacy piece arguing why detachment might make sense for your agencies.  This is 
not the kind of substantive proposal or analysis of impacts required by LAFCO. 

3
 This is why your requests for a Water Authority open session agenda item about detachment, 

before submittal of a detailed written proposal, were premature.  This is not a “political” decision, but must be 
one based on what is in the best interests of the voters and ratepayers in San Diego County.   

4 This is not intended to be an exhaustive list of issues or substitute for legal advice by your own 

attorneys on LAFCO requirements. 



 
Mr. Jack Bebee 
October 14, 2019 
Page 4 
 
 

4830-7048-7977 

LEWIS BRISBOIS BISGAARD & SMITH LLP 

www.lewisbrisbois.com 

 

perhaps Fallbrook.  Additionally, a detachment from the Water Authority (which uses very 
little water from the environmentally sensitive Bay Delta region, and will use even less over 
time) would, under your plan, be replaced by increased reliance on Delta water from MWD.  
This shift should be analyzed, particularly in light of Water Code section 85021.  Review of 
these and other potential environmental impacts should be completed before any 
applications are filed with LAFCO, with all affected parties described under LAFCO Policy 
L-107 being provided a reasonable time and opportunity to comment. 

These are only a few examples of the kinds of impacts that should be included in a detailed 
proposal to be presented to and discussed with affected parties during the consultation process.   

 Next Steps: 

The Water Authority is fully committed to working through the LAFCO process—but the 
process must start with your agencies’ good faith efforts to present a proposal grounded in facts 
and substantive analysis, including a reasonable range of alternative outcomes.  You must provide 
sufficient information to allow all parties, and ultimately all voters and ratepayers, to make informed 
decisions about the proposed detachment.   

Once you have prepared the terms of your proposal, Fallbrook and Rainbow can begin the 
process of meeting with all affected agencies and parties to identify and attempt to resolve issues, 
as required under LAFCO policy.5  This will provide an opportunity to identify areas of agreement, 
disagreement, and further areas of inquiry necessary to present a meaningful application to 
LAFCO.   

I would be happy to discuss next steps with your counsel in order to avoid further frustration 
and wasted effort on the part of all parties. 

 Very truly yours, 
 
 
 
Claire Hervey Collins of 
LEWIS BRISBOIS BISGAARD & SMITH LLP 

 
CHC:JLB 
 
Attachment 
 

                                                
  

5
 Chair Madaffer’s August 21 letter to Fallbrook and Rainbow did not say anything to the contrary; in 

fact, he reiterated then that he asked you to “please provide a specific proposal.”  Chair Madaffer was not 
addressing your LAFCO obligations in his letter—he was only asking that you cease “public relations” 
meetings with Water Authority directors telling them that the Water Authority was refusing to meet with you. 

hervey
CHC blue sig dot
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cc: Water Authority Board of Directors 
 Fallbrook Board of Directors 
 Rainbow Board of Directors 
 Mark Hattam, Water Authority General Counsel 
 Sandy Kerl, Water Authority Acting General Manager 
 Water Authority member agency General Managers 
 Paula de Sousa Mills, General Counsel for Fallbrook, Best Best & Krieger 
 Tom Kennedy, Rainbow General Manager 
 Lloyd W. Pellman, Counsel for Rainbow, Nossaman 



From: Kerl, Sandy 
Sent: Thursday, October 10, 2019 12:52 PM
To: Bebee, Jack <jackb@fpud.com>; Kennedy, Tom <tkennedy@rainbowmwd.com>
Cc: Madaffer, Jim <JMadaffer@sdcwa.org>; Croucher, Gary <garydcroucher@gmail.com>; Guerin,
Christy <Redwhtblu56@yahoo.com>
Subject: Follow-Up on Meeting of October 9, 2019

Dear Jack and Tom:

This e-mail follows our meeting yesterday, as promised.  The Water Authority appreciates the
opportunity for continuing dialogue with you and all of our member agencies on this subject.

While I regret the frustration you expressed at our meeting yesterday, I want to be clear that from
our perspective, the process going forward has now been established by the LAFCO board action
taken on Monday, October 7.  We believe LAFCO policy requires that your agencies, as the potential
LAFCO applicants, meet with all affected parties prior to your filing with LAFCO, in an attempt to
reach agreement on the issues presented. 

The LAFCO policy (L-107) is expressly referenced in the letter that was submitted to LAFCO by the
Otay Water District (copy attached).  The policy clearly states a requirement that applicants meet
with all affected agencies to walk through their proposal to try and reach a resolution.  While we
appreciate you meeting with the Water Authority, that alone does not satisfy LAFCO’s policy. 

I also derived from our meeting yesterday that you believe it is the Water Authority’s responsibility
to make some sort of “offer” to you. We would not be in a position to do that, even if we had the
specific details of your proposal (we do not), because the potential impacts are not only on the
Water Authority but also on its member agencies, their ratepayers and potentially other third
parties. 

Finally, you said that you wanted to know our agency’s legal interpretation of the applicable law as
to why your agencies should pay anything upon detachment.  This is an issue that will be addressed
in the course of LAFCO proceedings. 

As I indicated to you, the Water Authority must continue to represent the interests of all of our
member agencies.  We plan to do that and stand ready to support the LAFCO process.

Best regards,

Sandy

Sandra L. Kerl
Acting General Manager

(858) 522-6783
skerl@sdcwa.org
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