
August 2, 2020 

Paul Jones 
General Manager 
Eastern Municipal Water District 
2270 Trumble Road 
Perris, CA 92572-8300 

RE: Response to Your Letter of July 31 RE Fallbrook Public Utility District and Rainbow 
Municipal Water District Applications for Detachment 

Dear Mr. Jones: 

Thank you for your letter of July 31 responding to mine of July 15. I believe this kind of 
exchange of information and perspectives is helpful in this highly complex environment, now 
being shared with LAFCO and members of the Ad Hoc Committee. Here are some preliminary 
responses to your letter, using the same headers as in your letter. A more complete response will 
be provided on these and related issues when the Water Authority’s response is filed on 
September 18. 

Metropolitan Water District voting entitlement and representation:  My comments on the issue 
of voting rights in footnote one of my July 15 letter pertained to San Diego County’s interest in 
retaining its voting rights at MWD, and not having them reduced by detachment.  Our comments 
specifically did not address Eastern’s motivation, or whether increasing its voting rights at 
MWD (by about 10%) is a “driving factor” or creates any “vested interest” on the part of 
Eastern—obviously, these are questions for Eastern, not the Water Authority.  We respectfully 
disagree with Eastern’s assertion that a diminution of voting rights for San Diego County is 
“inconsequential,” and believe that it is not for Eastern to decide for San Diego County what 
measure of voting rights is important. Obviously, given that MWD board votes are calculated by 
a simple majority, less than a single percentage may make all the difference.  We don’t question 
your recitation of how the MWD board votes or how the number of board representatives is 
determined under the MWD Act. 

Incorrect statement regarding EMWD voting for higher property taxes at Metropolitan: As you 
know, there is a long history of correspondence and disagreement on this issue at MWD, the 
most recent of which from the Water Authority is attached.  As stated in your July 31 letter, 
Eastern contends that voting in favor of “maintaining” property tax rates that are otherwise 
required by state law to be reduced, does not result in an “increase” in property taxation. We 
disagree with this interpretation for the reasons expressed in Attachment 1.  From our 
perspective, the failure or refusal to reduce property tax rates as mandated by state law is the 
functional equivalent of raising taxes—in other words, if taxes don’t go down as directed, it has 
the same net financial impact on taxpayers as raising taxes.  Further, as you know, the allocation 
of costs from water rates to property tax has quite different impacts on Riverside County, with 
its dramatically lower total assessed valuation than in San Diego County.  In any case, we 
appreciate your comments and look forward to a full presentation of this important issue as part 
of the LAFCO proceedings. 

Clarification regarding SDCWA vs. Metropolitan litigation:  Contrary to the suggestion 
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contained in your letter, the Water Authority never named Eastern or any other MWD member 
agency as “co-defendants” in the rate litigation, except to the extent that it is a validation case 
that names “all persons interested.”  Rather, it is more accurate as you state later in the same 
paragraph, that Eastern chose to intervene in the litigation.   

As far as your comments on entry of judgment are concerned, the court hearing occurred last 
Thursday and we expect judgment to be entered in the 2010-12 cases as early as next week.  We 
do not disagree that there have been differences between the Water Authority and Eastern as to 
how MWD’s costs should be allocated.  For example, Eastern supported Water Stewardship 
Rates being imposed by MWD on our QSA water, which the Court found to be unlawful.  Tens 
of millions of dollars will be returned to benefit San Diego County ratepayers on this issue 
alone, because the Water Authority prevailed in court against Eastern and MWD.  Eastern also 
supported what was determined by the Court to be MWD’s illegal calculation of preferential 
rights, as well as its imposition of an unlawful “Rate Structure Integrity” (RSI) contract 
provision – all to the detriment of San Diego County ratepayers.  Subsequent to the Court of 
Appeal decision, MWD corrected its preferential rights calculation to increase San Diego 
County’s right to MWD water by more than 5%.  It also reinstated the Water Authority’s right to 
apply for demand management program benefits.  We acknowledge and appreciate the MWD 
Board’s actions in the latter part of last year approving Water Authority member agency 
applications.   

EMWD’s willingness to provide Fallbrook and Rainbow water reliability benefits:  Our 
comments about the availability (or more accurately, lack thereof) of Eastern’s local water 
supply to Fallbrook and Rainbow were not directed at “future” projects that your agency may 
undertake, which Fallbrook and Rainbow would (not surprisingly) be expected to pay for.  
Rather, our comments were only that, as described in the applications, Fallbrook and Rainbow 
will not have any access to Eastern’s existing independent water supplies and facilities, which 
you appear to confirm later in this paragraph of your July 31 letter.  If Fallbrook and Rainbow 
had the same access to Eastern’s independent supplies as it now has to Water Authority supplies, 
the cost would be much higher.  The bottom line is that the detachment applications do not make 
a fair “apples to apples” cost comparison between Eastern and the Water Authority, because one 
includes the availability of independent water supplies with commensurate water supply 
reliability (Water Authority) while the other (Eastern) does not. Our concern is that Fallbrook 
and Rainbow have represented to their ratepayers in various media and public relations that their 
water supply will be as reliable, “if not more reliable”i if detachment is approved, while in fact 
that is not the case.  We appreciate your helping to clarify this fact with your comments. 

Additional clarifications:  While the subject of Bay-Delta and statewide impacts will have an 
opportunity for full review during the course of the LAFCO proceedings (and will not be 
addressed here in detail), we disagree with your characterization of the water supplies Fallbrook 
and Rainbow currently rely on, and what water supplies would be available to their ratepayers 
after a detachment.  While the physical delivery of water occurs through the Skinner Plant, the 
water Fallbrook and Rainbow are now being served by the Water Authority is part of its highly 
reliable water supply portfolio including QSA and Carlsbad seawater desalination.  Water that 
would be available from MWD is far less reliable, relying as it does on water exported from the 
Bay-Delta and lower priority Colorado River water—which is precisely why Eastern, like the 
Water Authority, has developed independent local water supplies.  A full explanation of the 
details is beyond the scope of this letter but will be provided as part of the Water Authority’s 
September 18 response to the applications. 
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Again, we appreciate your comments and look forward to continued discussion of these and 
other issues as part of the LAFCO review process. 

Sincerely, 

Sandy L. Kerl 
General Manager 

Attachment 1:  August 17, 2019 letter from Water Authority General Counsel Mark Hattam to 
MWD RE Finance and Insurance Committee and Board Meeting Agenda Item 8-1: Adopt 
resolution establishing the tax rate for fiscal year 2019/20 -- OPPOSE 

cc:  Dianne Jacob, Chair, San Diego LAFCO 
Holly Whatley, Commission Counsel  
Aleks Giragosian, Deputy Commission Counsel  
Robert Barry, Chief Policy Analyst  
Kristina Lawson, Counsel, San Diego County Water Authority  
Gary Croucher, Vice Chair SDCWA Board of Directors/ President Otay Water District 
Board David Cherashore, Director SDCWA Board and City of San Diego Representative  
Brian Albright, Director of Parks and Recreation San Diego County  
Rachel Cortes, SANDAG Regional Model Analyst  
Gary Thompson, Executive Officer, Riverside LAFCO  
Keene Simonds, Executive Officer, San Diego LAFCO  
Jack Bebee, General Manager, Fallbrook Public Utility District  
Paula C. P. de Sousa, Counsel, Fallbrook Public Utility District  
Kim Thorner, LAFCO Special Districts Advisory Committee/Olivenhain General Manager 
Lydia Romero, LAFCO Cities Advisory Committee/Lemon Grove City Manager  
Nick Kanetis, Deputy General Manager, Eastern MWD  
Tom Kennedy, General Manager, Rainbow Municipal Water District  
Alfred Smith, Counsel, Rainbow Municipal Water District  
Jeff Kightlinger, General Manager, Metropolitan Water District of Southern California 
Board of Directors, San Diego County Water Authority  
Board of Directors, Eastern Municipal Water District 

i March 19, 2020 New Release: Fallbrook Public Utility District and Rainbow Municipal Utility District 
Act to Save Ratepayers Millions by Detaching from County Water Authority – “The fact is, the water we 
receive from MWD is as reliable or more reliable than the water CWA provides, [Rainbow board member 
Hayden Hamilton] said.” 



August 17, 2019 

Gloria Gray and 

          Members of the Board of Directors 

Metropolitan Water District of Southern California 

P.O. Box 54153 

Los Angeles, CA 90054-0153 

RE: Finance and Insurance Committee and Board Meeting Agenda Item 8-1: Adopt 

resolution establishing the tax rate for fiscal year 2019/20 -- OPPOSE  

Dear Chairwoman Gray and Board members:  

The Water Authority and its delegation have repeatedly expressed objection to MWD’s 

suspension of the tax rate limitation under Section 124.5 of the MWD Act beginning in fiscal 

year 2014, and we object again via this letter.1  While we have no objection to the use of ad 

valorem property tax as a source of revenue in the abstract, we cannot support this action 

because: 

1. No facts are presented to support suspension of the tax limitation.  MWD has not

demonstrated on the basis of any facts or analysis why suspension of the tax rate

limitation is “essential to the fiscal integrity of the District.”  We understand that it is

more convenient to the District to maintain this revenue source—and in fact might support

it under specified circumstances—but the facts simply have not been presented in Board

Memo 8-1 or in any other prior board memo or analysis that would justify suspending the

tax rate limitation imposed by the Legislature.

2. The staff analysis does not provide a proper basis for suspension of the tax limitation.

Board Memo 8-1 justifies suspension of the tax limitation by saying that without it,

overall rates and charges would need to be increased by 6 percent for the fiscal year over

and above the overall approved rate increase of 3 percent.  The Board Memo goes on to

explain that this additional revenue will provide the District with more “flexibility” as it

considers new spending programs (Board Memo at Page 3, paragraph one).  Again, we

can’t object to this premise, but it’s the wrong premise under Section 124.5, which was

adopted for the express purpose of shifting costs that had previously been paid for by

property taxes to water rates or other fixed charges.

1 See letters dated 8/19/18, 4/8/2018, 8/14/2017, 8/15/2016, 8/15/2015, 7/3/2014, 8/16/2013, 6/5/2013, 

5/14/2013, all of which are in MWD’s possession and are incorporated herein by reference. 

Attachment 1
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Finally, our Delegates have noted that the shifting of costs from water rates to ad valorem 

property taxes without any supporting cost of service analysis has quite different impacts on 

different counties and MWD member agencies.  They plan to raise this as an important issue to 

consider not only in the cost of service process but also in the context of long range financial 

planning. 

 

 

Sincerely, 

 

 

/signed 

 

Mark J. Hattam 

General Counsel 

 

Cc:   

Water Authority Board of Directors 

Ms. Sandy Kerl 

Mr. Jeffrey Kightlinger 

Ms. Marcia Scully 
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