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I. Introduction. 
Metropolitan uses Microsoft Excel software to input its 

decisions about how costs should be allocated and to calculate how 
those costs should be used to set its water rates—rates which are 
ultimately paid by the Southern California public.  But Metropolitan 
wants to hide its decisions from the public, so it has made the 
tenuous claim that its own cost allocation calculations (what 
Metropolitan calls formulas) are exempt once they are entered into 
Excel.  But those decisions are not a computer program developed by 
Metropolitan, but rather calculations Metropolitan inputs into 
commercially available software created by Microsoft  

There is no question that these calculations could not be kept 
from the public if they were written on paper.  Public agency cost 
allocation decisions are not exempt from public review under the 
California Public Records Act (“CPRA”).  Metropolitan admits as 
much by claiming that it discloses other information about how it 
sets its rates.1  However, the trial court’s decision allows for this 
otherwise disclosable information to be hidden simply by entering it 
into Excel.  

Metropolitan’s position in this case relies on sleight-of-hand, 
confusion, and a hope that this Court will not fully understand how 
the Sierra Club decision applies here.  From the beginning, 
Metropolitan has provided misinformation about its Financial 

                                                
1 See PA 084 [Metropolitan’s Answer alleging that “the basis of its 
rates and charges is and always has been public, and how 
Metropolitan allocates its costs is an always has been public.”] See 
also Sierra Club v. Superior Court (2013) 57 Cal.4th 157, 176  
(“Sierra Club”) [finding that offer to disclose information in 
alternate format undermines claim that information could be exempt 
under any other theory.] 
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Planning Model.  Initially, Metropolitan claimed its Financial 
Planning Model was not an Excel Spreadsheet, despite a direct 
question from a judge during discovery proceedings.  (PA 148, p.29, 
line 1.)2  Eventually, after many attempts at evading the question in a 
deposition, Metropolitan ultimately admitted that “the Financial 
Planning Model is an Excel spreadsheet that runs in Excel.”  [PA 
186-188.].  

Similarly, Metropolitan seeks to conceal its basic calculations 
and links by use of its oft-repeated mantra: formulas and 
programming code.”3   But “formulas” and “programing code” are 
not a “computer program.”  Metropolitan argues that Sierra Club is 
distinguishable, when it is not, and that the Supreme Court utilized 
dictionary definitions the Court clearly stated were unhelpful.  Sierra 
Club, 57 Cal.4th at 167.  Then Metropolitan argues that the Financial 
Planning Model is proprietary merely because it has been kept 
secret, while simultaneously arguing that it is so complicated, no one 
can understand it.  (PA 330-337.) 

After reading Metropolitan’s Opposition, this Court might be 
thinking, “this seems complicated…it must be more than just an 

                                                
2 Ultimately, this misrepresentation led to the stipulated protective 
order Metropolitan references in its Opposition (p. 18.) 

3 See PA 432, ¶ 5; 464, ¶ 47 [Metropolitan’s declarants noting that 
the formulas and programming code “access data” and “preform 
calculations” and that “simple links” and “simple mathematical 
calculations” “are the very definitions of formulas and programming 
code.”]. Mr. Van den Berg, Metropolitan’s employee who developed 
the Financial Planning Model also admits that the model accesses 
data and performs calculations. (PA 424, ¶ 11.)  See also Opp., p. 13-
14, “after data is input, the formulas and programming code access 
the data, perform calculations, and other tasks, in order to generate 
output data concerning Metropolitan’s proposed rates and charges.” 
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Excel spreadsheet?”  It’s not.  If the Court has any doubts, it can look 
at the static, disabled version on Metropolitan’s website.4  

This Court should put an end to Metropolitan’s obfuscation 
now, and issue a writ of mandate, directing Metropolitan to turn 
over its fully functioning Financial Planning Model so the public can 
finally review the key document Metropolitan uses to set its water 
rates.  This Court should not allow a public agency to hide how it sets 
public water rates. 

II. Metropolitan Fails to Apply The Correct Standard of 
Review. 

As Metropolitan admits, [t]his court’s review of a trial court’s 
rulings on questions arising under the CPRA is de novo. (Opp., p. 12, 
citing ACLU of Northern Cal. v. Superior Court (2011) 202 
Cal.App.4th 55, 66.)  Metropolitan also correctly notes that the 
question presented here is one of statutory analysis, which is also 
reviewed de novo.  (Opp., p. 12, citing Claxton v. Zolin (1992) 8 
Cal.App.4th 553, 558.) But that is the extent of the substantive 
matters Metropolitan gets right in its opposition.5  

Instead of applying the admittedly proper standard, 
Metropolitan urges deference to the trial court’s findings that the 

                                                
4 Available from Metropolitan’s website at: 
http://www.mwdh2o.com/PDFWWA2016Postings/Budget%20Link
%20-v124%20Final%20Proposed.xlsm 
 
5 Metropolitan also correctly notes an error in the Petition –the filing 
date for the Motion was erroneously listed as October 20, 2017, 
when it was actually November 29, 2017.  While this is an 
inconsequential error, it is an error, nonetheless.  With that out of 
the way, we can now move on to more substantive issues, where 
Metropolitan is utterly and completely wrong.   
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Financial Planning Model is proprietary computer software.6  But 
what Metropolitan characterizes as findings which require deference, 
in reality are nothing more than incorrect applications of the law.  
The fundamental question is whether Metropolitans’ Financial 
Planning Model is “computer software developed by a state or local 
agency” which is not disclosable under the CPRA, as interpreted by 
the California Supreme Court’s ruling in Sierra Club.   

Merely parroting “formulas and codes” does not answer that 
fundamental question.  In fact, saying that the Excel spreadsheet 
contains formulas and code begs the question – does the mere fact 
that a document contains “formulas” and “programming codes” 
make it a computer program?  This is exactly the question that went 
unaddressed in the trial court’s ruling.  This question must be 
reviewed de novo, without deference to the trial court’s ruling. 

Metropolitan also claims that Petitioner has the burden of 
proof and that that the trial court’s order must be presumed to be 
correct.7  (Opp., p. 12.)  However, this is squarely at odds with the de 
novo review which this court undertakes, as well as the burden of 
proof in all CPRA cases, which falls squarely on Metropolitan.  (§ 
62558; see also ACLU of Northern California v. Superior Court, 
supra, 202 Cal.App.4th at 66-67 [“‘access to information concerning 

                                                
6 See Opp., p. 25 [arguing that the trial court’s finding that the 
financial planning model is computer software is “dispositive.”] 
 
7 The case Metropolitan cites for this proposition, City of Merced v. 
Am Motorists Ins. Co. (2005) 126 Cal.App.4th 1316, 1322-23, is not a 
public records case, and thus, is not applicable here.  
 
8 All further statutory references are to the California Government 
Code, unless otherwise indicated 
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the conduct of the people's business is a fundamental and necessary 
right of every person in this state” and therefore “the agency 
opposing disclosure bears the burden of proving that an exemption 
applies.”] 

 None of Metropolitan’s rhetoric can distract from the fact that 
Metropolitan’s Excel spreadsheet is not “computer software 
developed by a public agency.”  

III. The Financial Planning Model Is Not “Computer 
Software” Developed By Metropolitan. 

Metropolitan argues that the information that has been 
withheld from disclosure consists of “formula” and “programming 
code.”  However, the CPRA provides no exemptions for formulas and 
programming code.  To answer the critical question in this case - 
whether the Financial Planning Model is a “software program” - one 
must first understand what exactly are the formulas and 
programming code that Metropolitan is claiming they developed, 
what is their function, and are they, in and of themselves, what the 
Legislature intended to protect from disclosure when it exempted 
agency-developed computer programs? 

While Metropolitan has attempted to avoid a straightforward 
answer to this question,9 information in the record shows that the 

                                                
9 Metropolitan’s Opposition states that the formulas and 
programming code “automate tasks” but fails to say what tasks.  
(Opp., p. 15.) Metropolitan states that the formulas and programing 
code “execute and automate various processes,” but does not 
identify the processes.  Id.  Metropolitan states that the 
programming code “implements more sophisticated and complex 
processing steps” but fails to describe any of those steps.  Id.  Met 
claims that the “formulas and programming code control the 
functioning of computer hardware and direct its operation” but 
never explain how. (Opp., pp. 26-27.) 
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formula and programming code are nothing more than 
mathematical calculations and links to information, both in the 
spreadsheet and from other documents that feed information into 
the Excel spreadsheet.    

As Mr. Van den Berg, Metropolitan’s employee who developed 
the Financial Planning Model, explained, “formulas” include both 
links and code.  (PA 233.)  According to Mr. Van den Berg, “a link is 
when you tell Excel to get a specific piece of data from another 
workbook.  And then you’re specifying where the workbook is, what 
sheet it’s on and what cell it’s in.”  (PA 238.)  Mr. Van den Berg also 
admitted that the model access data and performs calculations. (PA 
424, ¶ 11.) In describing the update process, Mr. Van den Berg 
referred to “calculation sheets.”  (PA 213.)   When discussing the 
capabilities of the static version of the Financial Planning Model that 
has been disclosed to the public, Mr. Van den Berg noted that 
because it has “no formulas and no codes…it won’t run any new 
calculations.”  (PA 244.)  Mr. Van den Berg stated that you can “use 
code to calculate something that you had written in a formula.” (PA 
256.). “If a cell had a formula in it, you could look at the formula and 
see what the formula does, which could be get data from somewhere 
or to do some calculation.”  (PA 242.) 

This is confirmed by Metropolitan’s additional declarations, 
which provide that Metropolitan’s declarants noting that the 
formulas and programming code “access data” and “preform 
calculations” and that “simple links” and “simple mathematical 
calculations” “are the very definitions of formulas and programming 
code.” (PA 432, ¶ 5; 464, ¶ 47.)  “[t]he simplest of formulas or 
programming code to automate a print function, the importing of 
data from another workshop tab or file…” (PA 459, ¶ 32.) 
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There are a few key examples in the record. 
In his deposition, Mr. Van den Berg discussed how one would 

calculate a percentage of the sum of certain cells located within the 
model: 

COUNSEL: “So let’s say…I’m going to this other 
file…and…want to find, you know, the average 
percentage of cells 1 though 36.  I can then program a 
formula into this –the formula bar in Excel that will tell 
it, ‘when you go to this document, I want you to take these 
number, and I want you to give me the average 
percentage”…is that how you would program a formula 
to link to another document.” So…when we are talking 
about formulas, would that be an example of a formula 
that you could tell Excel to use.”  
 
…¶… 
 
VAN DEN BERG:  “[T]hat is an example of a formula that 
you could use in Excel.”  

 
(PA 239-240.) 
 
 In another example, Mr. Van den Berg was asked about a 
calculation in the Financial Planning Model referred to as the 
“percent of total revenue requirements.” (PA 294-295.) When asked 
how one would verify that numbers were calculated correctly, Mr. 
Van den Berg said “you could find the percentage of something by 
taking that number and dividing it by the total.”  (PA 294-295.)  
However, when asked to demonstrate, Mr. Van den Berg said that he 
could not because it would be replicating a formula in the Financial 
Planning Model.  (PA 295-297.)  Counsel for Metropolitan objected 
and instructed Mr. Van den Berg not to answer because it would 
disclose Metropolitan’s alleged proprietary formula and code.  (PA 
295-296.)   
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A similar exchange occurred later in the deposition, where Mr. 
Van den Berg was asked to total a set of numbers using the SUM 
function available in Excel, but refused and was instructed not to 
answer because, this too, Metropolitan claimed, would disclose its 
proprietary computer program.  (See PA 300-308.) 

One of Metropolitan’s declarants also gave an example of the 
formulas and programming code Metropolitan claims is computer 
software. Mr. O’Brien stated that the “formulas and programming 
code contain numerous IF statements.”  (PA 434.)  The “IF” 
function, however, is developed and provided by Microsoft directly 
in Excel. (PA 538, 631.) 

Mr. O’Brien also given an example of what he refered to as a 
“complex formula”: “=IF(SUM(A22:A25)>0,0,IF(D37=R44, 1,0)).”  
(PA 435, ¶ 19-20.)  He then stated that this represents the following 
steps: 
 

o Retrieve the values from cell A22 through A25 
o Add the retrieved values together 
o Compare the added values to zero 
o If the added values are greater than 0, return 0 as the 

value of the function 
o If the added values are less than zero, retrieve the 

values in D37 and R44 
o If the two values equal each other, return 1 as the value 

of the function 
o If the two values are not equal, return 0 as the value of 

the function.10 
                                                
10 The fact that Mr. O’Brien set out this formula in a publicly filed 
court document confirms there is nothing proprietary about it.  In 
fact, Microsoft provides extensive information about the IF, SUM, 
and the hundreds of other complex functions which are available in 
Excel, directly on its website.  https://support.office.com/en-
us/article/excel-functions-alphabetical-b3944572-255d-4efb-bb96-
c6d90033e188.  See also PA 538-627; 631-637; 640-646, and 651-
53. 



 - 16 - 

 
But at closer look, this represents nothing more than merely 

looking at data, doing simple math, and comparing the results. 
The outrageousness of this argument is further illustrated in 

another portion of Mr. O’Brien’s declaration, where he stated that 
“even a cell which contains a formula consisting of a single equals 
sign (=), which is a formula available in the Excel development tools, 
is a function call which instructs the computer’s processor to go to a 
different cell, retrieve a value, and display that value within the 
current cell.” (PA 437, ¶ 21.) 

Another critical portion of Metropolitan’s argument for this 
Court to carefully consider is found at pages 27 and 28 of its 
Opposition.  In that section, Metropolitan claims that it is a key 
admission that, “SDCWA’s own expert concedes that ‘the “formulas 
and programming code” in this case are simply instructions, 
“complex”’ or not, on how to calculate data by using Microsoft’s 
products.’”  This is a key admission, MWD claims, because 
“Metropolitan’s expert Michael O’Brien explained that instructions 
to a computer’s processor are computer software.” Similarly, 
Metropolitan’s counsel argued that simply adding numbers was an 
“instruction” to the computer, which meets the definition of 
software. (PA 1092-1093.)  

The “instructions” are not a computer program developed by 

Metropolitan, but are simply Metropolitan’s choices and decisions as 
to cost allocation input as instructions in Excel. Metropolitan’s 
“instructions” may be placed into software, but that software is 
developed by Microsoft, not by Metropolitan.  (PA 188 [“The 
Financial Planning Model is an Excel spreadsheet that runs in 
Excel.”])  Thus, of course the instructions are in software, but they 
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are not in Metropolitan-developed software, but in Microsoft-
developed software.  What is actually going on here, and 
unfortunately what the trial court bought into, is confusing the 
general concept of “software,” with “software developed by a state or 
local agency,” which is the actual statutory standard in Section 
6254.9(a).   

The text of the first sentence of section 6254.9(a) reads: 
“Computer software developed by a state or local agency is not itself 
a public record under this chapter.”  (Emphasis added.)  The statute, 
by using the word “itself,” is clearly aiming at the actual software 
developed by a public agency, not what information a public agency 
places in software developed by others. 

Section 6253.9 further clarifies the legislative intent and 
provides that “[n]othing in this section shall be construed to require 
the public agency to release an electronic record in the electronic 
form in which it is held by the agency if its release would jeopardize 
or compromise the security or integrity of the original record or of 
any proprietary software in which it is maintained.”   Metropolitan’s 
argument requires one to accept that what is entered into a software 
program, like Excel, could be, in and of itself, exempt software.  But 
Section 6253.9 does not anticipate that.  It only provides that there is 
either software or disclosable electronic records contained in 
electronic form within that software.  Since Excel is clearly software, 
the Legislature appears to have intended anything maintained inside 
that software, like the Financial Planning Model, as well as all its 
links and calculations are subject to disclosure.  

To prevail, Metropolitan would have to show that the links and 
calculations – standing alone – qualify as “computer software” 
developed by the agency.  But it cannot.  The links and calculations 
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cannot run independent of Microsoft Excel.  These shortcuts still 
require Excel to “control the functioning of computer hardware and 
direct its operation.”  See Sierra Club, supra, 57 Cal.4th at 163.   

Instead, the narrow carve-out under the CPRA is for 
“[c]omputer software developed by a state or local agency.”  (§ 
6254.9.)  “Software” is further defined to include “computer 
programs, computer graphics systems, and computer mapping 
systems.”  (§ 6254.9 (emphasis added.”)  The computer software in 
this instance is Microsoft Excel.  There is no reference in Section 
6254.9 to “formulas” or “code,” nor does it or any of the legislative 
history anticipate that anything entered in a software program would 
be protected under this section.  Nor would any lay person, including 
the legislators that passed this law all the way back in 2000, 
anticipate any argument that cost allocation calculations could 
constitute an entire “computer program” or “system.” 

To discern legislative intent, courts look to the “usual and 
ordinary meaning” of the statutory language, Graham v. 
DaimlerChrysler Corp. (2004) 34 Cal.4th 553, 571, and may resort 
to the dictionary to find that meaning.  EW Bliss Co. v. Superior 
Court (1989) 210 Cal.App.3d 1254, 1258 n.2 [“a dictionary is a 
proper source to determine the usual and ordinary meaning of a 
word or phrase in a statute.”]  And while Metropolitan focuses on the 
definition of computer software, a much more helpful analysis is 
found by looking at the definition of “formula.” 

The various definitions available from Miriam-Webster 
include “a general fact, rule, or principle expressed in usually 
mathematical symbols,” a “a group of symbols (such as letters 
and numbers) associated to express facts or data (such as the 
number and kinds of teeth in the jaw) concisely” and ‘a 
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customary or set form or method allowing little room for 
originality.”11  The Oxford English Dictionary definition 
includes “a mathematical relationship or rule expressed in 
symbols,” “a list of ingredients with which something is made,” and 
“a method or procedure for achieving something.”12  The first 
definition from dictionary.com is “a mathematical relationship or 
rule expressed in symbols.” The Cambridge American English 
Dictionary notes that a formula, when used in relation to 
mathematics, means “an equation [ ] that shows how one amount 
depends on one or more other amounts.”13  Not one of these defines 
formulas “computer software.”14   

Nor can Metropolitan argue that its formulas are not data.  
The Merriam-Webster Dictionary defines data as “factual 
information (such as measurements or statistics) used as a basis for 
reasoning, discussion, or calculation”. That is precisely what is 
expressed in the formulas.  The formulas are the factual basis for 
Metropolitan’s cost allocation decisions.    

This concept can be understood very simply.  Virtually all 
Excel users know that one can input a list of costs, and have Excel 
total the column.  The user could also decide that instead of the total 
sum, it wants Excel to determine, say, 10% of each number.  That 
decision can be input into Excel, which will do as it is tasked.  

                                                
11 https://www.merriam-webster.com/dictionary/formula 

12 https://en.oxforddictionaries.com/definition/formula 

13 https://dictionary.cambridge.org/us/dictionary/english/formula.  
(Internal definition of equation omitted.) 

14 See https://www.merriam-webster.com/dictionary/data. 
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MWD’s argument is that the decision to take 10% of each number is 
a “proprietary formula.”  Nonsense.  That 10% decision is just data 
that is being input into Excel, via Excel’s own software. 

Ultimately, nothing Metropolitan has argued establishes that 
the formulas and codes, i.e. the instructions, calculations, and links, it 
enters into Microsoft Excel, qualify as an exempt computer software 
program created by the agency. 

IV. The California Supreme Court’s Decision in Sierra 
Club Compels Disclosure of the Financial Planning 
Model. 

Despite Metropolitan’s attempts to recast the operative 
precedent on this issue, the Court has already ruled in Sierra Club v. 

Superior Court (2013) 57 Cal.4th 157, that a public agency cannot 
shield information from disclosure under the CPRA by compiling or 
formatting it in a particular manner.  

A. The GIS-formatted database in Sierra Club is 
analogous to the fully functioning version of the 
Financial Planning Model. 

 
A look at the records at issue in Sierra Club shows how similar 

the issue there was to the case here. Sierra Club involved “a large 
database of information about land parcels in a geographic 
information system (GIS) file format,” containing a variety of 
information on over 640,000 land parcels within Orange County.  
Sierra Club, supra, 57 Cal.4th at 161.  This GIS-formatted database – 
referred to in the decision as the “OC Landbase” – was combined 
with publicly available software to create a “layered digital map.”  
Ibid.   

Similar to Metropolitan’s decision to provide only a static 
version of the Financial Planning Model, the County of Orange 
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refused to disclose the OC Landbase.  Instead, the County offered to 
provide “records containing the information underlying the OC 
Landbase, including assessment rolls, parcel maps, tract maps, 
survey records, lot line adjustments, and transfer deeds.”  Sierra 
Club, supra, 57 Cal.4th at 162 (emphasis added).  Amici curiae in 
that case explained that the data underlying the GIS-formatted 
database was insufficient to utilize the database’s functionality and 
value.  Ibid.  As stated in an amicus curiae brief submitted by a group 
of over two hundred GIS professionals and twenty-three GIS 
organizations, “GIS-compatible database structure is an intrinsic 
and necessary part of Orange County’s OC Landbase. The 
information offered by Orange County as paper copies of its parcel 
maps, or as .pdf image files of those maps, is an incomplete and 
inadequate response to a PRA request for GIS-readable parcel 
basemap data.”  (Application of 212 GIS Professionals and 23 GIS 
Organizations to File Amicus Curiae Brief in Support of Petitioner 
Sierra Club and [Proposed] Amicus Curiae Brief, S194708 (March 
16, 2012), 2012 CA S. Ct. Briefs LEXIS 362 * (emphasis added).)  As 
the Court noted, amici curiae explained that by combining publicly 
available software with the GIS-formatted database, an interested 
person could “perform a computer assisted analysis of those datasets 
in ways that are simply not possible without the base layer.”  Sierra 
Club, supra, 57 Cal.4th at 162. 

The deficiencies of the static version of the Financial Planning 
Model mirror those of the “underlying data” offered to the petitioner 
in Sierra Club.  See Sierra Club, supra, 57 Cal.4th at 167.  This was 
demonstrated during Mr. Van den Berg’s deposition.  Like the GIS-
formatted database in Sierra Club, the links and calculations 
withheld from the Petitioner are an integral and necessary part of 
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the Financial Planning Model.  Even Mr. Van den Berg, who 
Metropolitan credits for creating the Financial Planning Model, (see 
Opp. at 14; PA 423; 1011) was unable to articulate how a lay person 
would check Metropolitan’s work without access to the fully 
functioning version of the Financial Planning Model: 

COUNSEL:  So how would -- how would I…. a layperson, 
how would I go in and verify that the numbers are 
correct?......Using the Static Version of the Financial 
Planning Model. 

. . .  
VAN DEN BERG: I don’t know. 

. . .  
COUNSEL: In the Fully Functioning Version of the 
Financial Planning Model, would you be able to change 
data to look at different scenarios?  

. . .  
THE WITNESS: Yes. In the Fully Functioning Financial 
Planning Model, or just Financial Planning Model, you 
can change the data -- well, you can call it a different 
scenario. It might or might not be, but you can change the 
data to -- change the model to change the results.  

COUNSEL:  Okay. And so can you do that in the Static 
Version?  

VAN DEN BERG: The Static Version has no formulas and 
no codes, so it won’t run any new calculations. 

 
(PA 243-244.)  

Mr. Van den Berg’s deposition testimony shows that like the 
GIS-formatted base layer in Sierra Club, the links and calculations 
are an intrinsic and necessary part of the Financial Planning Model.  
And like the underlying data initially provided by Orange County, 
the static version of the Financial Planning Model provided by 



 - 23 - 

Metropolitan is an inadequate substitute for the actual records 
sought under the CPRA. 

Mr. Van den Berg’s deposition testimony clarifies the 
relationship between Metropolitan’s formulas and code and 
Microsoft Excel.  As Mr. Van den Berg explained, “formulas” include 
both links and code.  (PA 233.)  According to Mr. Van den Berg, “a 
link is when you tell Excel to get a specific piece of data from another 
workbook.  And then you’re specifying where the workbook is, what 
sheet it’s on and what cell it’s in.”  (PA 238.)  These links are 
analogous to the “links” contained within the OC Landbase, which 
led to “additional information on the parcel owners.”  Sierra Club, 
supra, 57 Cal.4th at 161.   

Ultimately, as Mr. Van den Berg further explained, “The 
Financial Planning Model is a spreadsheet that runs in Excel.”  (PA 
188.)  Similarly, the public record at issue in Sierra Club was a GIS-
formatted database that ran in commercially available GIS software 
developed by Oracle.  Sierra Club, supra, 57 Cal.4th at 163.   

Metropolitan argues that its position is consistent with Sierra 

Club , but incorrectly states that the Court only held that the “raw 
data” was exempt from disclosure.  (Opp., p. 8, fn. 5; emphasis in 
original.)   This is not true.  The Supreme Court never even used the 
term “raw data” in its opinion.   Metropolitan further misstates the 
holding, arguing to this Court that the California Supreme Court 
“found that while the GIS mapping software fell within the statutory 
exclusion for computer software, the GIS formatted data did not.”  
(Opp., p. 8, n. 5; emphasis in original.)  However, the Court’s ruling 
did not use the term data.  It used the term “database,” which 
describes the entire formatted file, not just the data contained 
therein.  Sierra Club, at 162 [“We hold that although GIS mapping 
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software falls within the ambit of this statutory exclusion, a GIS-
formatted database like the OC Landbase does not.”] Instead, the 
Court expressly describes it as “a GIS-formatted database.”  Sierra 
Club, 57 Cal.4th at 162, 165 (emphasis added).  The decision in 
Sierra Club evidences that data can be processed – even at 
significant expense to the public agency – without being transformed 
into “computer software” for purposes of Section 6254.9. 

Moreover, as the Supreme Court provides in its opening 
description, the database at issue in Sierra Club indeed contained 
“links to additional information,” and these links were part of the 
database that the Court ultimately ruled was subject to disclosure 
under the CPRA.  See Sierra Club, 57 Cal.4th at 161.  Thus, it was not 
simply data that must be disclosed, but the data formatted in such a 
way as to be used within the commercially available software that is 
public. Here, that includes the links and calculations that 
Metropolitan has removed. 

B. The Dictionary Definitions That Metropolitan 
Invokes Fail to Show That Its Links and 
Calculations Are “Computer Software.” 

Metropolitan cites a number of dictionary definitions in a 
further attempt to wedge its links and calculations into the ambit of 
“computer software” under Section 6254.9.  These arguments are 
unavailing for several reasons. 

First, it is a misreading of Sierra Club to conclude that the 
opinion in that case bolsters any particular dictionary definition, 
given the Court’s ultimate conclusion that “dictionary definitions 
provide little help.”  Sierra Club, supra, 57 Cal.4th at 167.   

Even if this had not been the Court’s conclusion, 
Metropolitan’s definitions are either irrelevant to this case or fail to 
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show that its links and calculations constitute a “computer program.”  
For instance, Metropolitan first claims that “software” is defined 
broadly to include “not just computer programs, but also procedures 
and symbolic language that enable a computer to perform certain 
tasks.”  (Opp. at 25 [emphasis added].)  This quotation highlights the 
problematic nature of the trial court’s decision:  it suggests that 
“procedures and symbolic language” are something other than 
“computer programs.”  The CPRA provides a list of what constitutes 
“computer software,” with “computer programs” being one such 
item, and there is no statutory basis to broaden the scope of the 
statute’s plain language.  (See § 6254.9(b) [“As used in this section, 
‘computer software’ includes computer mapping systems, computer 
programs, and computer graphics systems.”].) 

As for the three dictionary definitions that Metropolitan offers, 
each fails to show that its links and calculations constitute 
“software.”  The Webster’s 9th New Collegiate Dictionary definition 
describes “software” as “[t]he entire set of programs, procedures, 
and related documentation associated with a system.” (Opp., p. 26; 
Sierra Club, supra, 57 Cal.4th at 168 [emphasis added].)  
Metropolitan’s withheld links and calculations do not constitute an 
“entire set,” they are merely instructions that interact with Excel, a 
software program which Metropolitan did not develop.  Similarly, 
Oxford English Dictionary’s definition describes “software” as “esp. 
The body of system programs” and distinguishes such programs 
from “program material provided by a user for a specific task.”  
(Opp., p. 26; Sierra Club, supra, 57 Cal.4th at 168-169 [emphasis 
added].)  Again, Metropolitan’s links and calculations do not 
constitute the entire “body of system programs,” instead, they are 
more akin to “program material” provided by Metropolitan to help 
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automate certain manual processes and perform other functions 
within the Excel software.  (PA 238, 245-246.)  Likewise, the 
material provided by Metropolitan is alone insufficient to “control 
the functioning of the hardware and direct its operation”; rather, 
Metropolitan’s links and calculations depend on Excel for execution.  
(See Opp., p. 26; Sierra Club, supra, 57 Cal.4th at 169 [noting 
American Heritage Dictionary’s definition].) 

Metropolitan also mischaracterizes Sierra Club as standing for 
the proposition that software encompasses any “programs, routines, 
and symbolic language.”  First, this language merely described the 
parties’ agreement as to the specific characteristics of the OC 
Landbase.  Sierra Club, supra, 57 Cal.4th at 163.  Second, this 
quotation omits the key end of the sentence which is that, according 
to the parties’ agreement, “[t]he OC Landbase in the format the 
Sierra Club has requested, and in which it is currently distributed to 
OC Landbase licensees, does not contain programs, routines, and 
symbolic languages that control the functioning of computer 
hardware and direct its operation.”  (Emphasis added.)  In the case 
of the Financial Planning Model, Microsoft Excel is the program that 
ultimately “control[s] the functioning of computer hardware” – not 
Metropolitan’s links and calculations, which merely interact with the 
existing capabilities of the Excel software. 
 Nor does the 2005 Attorney General opinion cited by 
Metropolitan support the view that the mere act of coding is 
sufficient to transform data into computer software.  To the contrary, 
that opinion concluded that the phrase “computer mapping systems” 
in Section 6254.9 “denotes unique computer programs to process 
such data using mapping functions—original programs that have 
been designed and produced by a public agency.”  Sierra Club, 
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supra, 57 Cal.4th at 176 (emphasis added) (quoting 88 Ops. Cal. 
Atty. Gen. 153 (2005).)  The dictionary definitions cited in the 
Attorney General opinion similarly support the conclusion that the 
Legislature intended “computer software” to mean an entire system, 
not the links and calculations within that system.   

 “[W]e must also consider the statutory context in which the 
term appears.”  Sierra Club, supra, 57 Cal.4th at 168.  “[W]hen a 
statute contains a list or catalogue of items, a court should determine 
the meaning of each by reference to the others, giving preference to 
an interpretation that uniformly treats items similar in nature and 
scope.”  Id.  “In accordance with this principle of construction, a 
court will adopt a restrictive meaning of a listed item if acceptance of 
a more expansive meaning would make other items in the list 
unnecessary or redundant, or would otherwise make the item 
markedly dissimilar to the other items in the list.”  Id., at 169 
(internal quotation marks omitted) (quoting Moore v. California 
State Bd. of Accountancy (1992) 2 Cal.4th 999, 1011–12.)  
Metropolitan’s broad definition of “computer software” as including 
all instructions, links, and calculations would render the term 
“computer program” much broader than the other phrases included 
in Section 6254.9(b): “computer mapping systems” and “computer 
graphics systems.”  (Emphasis added.)  Under the canon of 
construction described above, a “computer program” should be 
interpreted as similar to a “system,” rather than any mere links or 
calculations, as Metropolitan asserts. 
 As to the definition of “computer software” in Business and 
Professions Code Section 22947.1, it is important to note that in 
Sierra Club, the California Supreme Court did not adopt this 
definition for purposes of interpreting the “computer software” 
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exemption in the CPRA.  Sierra Club, supra, 57 Cal.4th at 169.  The 
Business and Professions Code definition of “computer software” is 
also found within the Consumer Protection Against Computer 
Spyware Act, and the consequences of a broad definition in that 
context would be wholly different from the broad construction of a 
CPRA exemption. Accordingly, it would be inappropriate to supplant 
the definition already codified in Section 6254.9(b) with language 
from an entirely separate statutory scheme.  

Finally, Metropolitan is too quick to dismiss the important 
mandate set forth in Section 6253.9(a)(1) that “[t]he agency shall 
make the information available in any electronic format in which it 
holds the information.”  The exception is for computer software 
developed by the agency, not calculations and links entered into the 
commercially available software.  If the portions of the electronic 
record which make it useful – like the calculations and links – can be 
disabled, the utility of allowing access to electronic records is 
severely restricted and frustrated.   

Section 6254.9 should not be interpreted so broadly that it 
swallows this more general rule.  Metropolitan cannot dispute that if 
the formulas used in the Financial Planning Model were recorded in 
a written document, they would be subject to public disclosure.  
Converting these formulas from a disclosable record to exempt 
“software” by running them through Excel would run afoul of the 
rule set forth in Section 6253.9(a)(1).   

This recognition was the basis for the California Supreme 
Court’s ruling in Sierra Club, finding that the broader statutory 
context regarding disclosure of electronic records counsels against 
an overly broad reading of the CPRA’s exemptions.   
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Almost all data stored in computers are formatted in 
some manner to be used with application software. It 
seems implausible that the Legislature—having expressly 
stated that ‘information…stored in a computer’ is a type 
of public record subject to disclosure (§ 6254.9(d)) and 
having provided for access to such information ‘in any 
electronic format in which [the agency] holds the 
information’ (§ 6253.9(a)(1))—would have intended to 
exclude large categories of computer databases (mapping 
and graphics) merely because the files they contain are 
formatted to be read and manipulated by mapping and 
graphics software. 
 

Sierra Club, supra, 57 Cal.4th at 170. 

I. Even If Providing Input and Output Data Was 
Sufficient to Meet Metropolitan’s Obligations Under 
the CPRA, Which It Is Not, Metropolitan Failed to Do 
So. 

 In response to the Water Authority’s CPRA Request, 
Metropolitan claims that it provided “all requested data input and 
output from the model.”  (Opp., p. 18.) Contrary to Metropolitans’ 
claim, however, Mr. Van den Berg’s deposition showed that 
Metropolitan had not provided all of the input and output data 
underlying the fully functioning version of the Financial Planning 
Model.  Metropolitan’s website states that it had posted “the relevant 
materials” supporting Metropolitan’s budget for fiscal years 2016-17 
and 2017-18.  (PA 311.)  During Mr. Van den Berg’s deposition, the 
Water Authority’s counsel asked Mr. Van den Berg to locate a source 
file referenced in the static version of the Financial Planning Model 
on Metropolitan’s website, and he testified that it did not appear to 
be on the website. (PA 313-314 [“RPMH.3.2_October 2012 LA 
CCI.XLSM”].)  As Mr. Van den Berg testified, there was no other way 
to replicate the data in the static version of the Financial Planning 
Model absent the source file.  (PA 314.)  This same pattern occurred 
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with two other files that were linked to the Financial Planning 
Model. (PA 315-318 [“PRM8.3.1_2009.XLS”], 320-321 
[“PEAKS2012THROUGH’14.XLS”].)   

The testimony demonstrates that even some of the underlying 
inputs and outputs for the Financial Planning Model had not been 
disclosed and further highlights the problems with providing a static 
version of the Financial Planning Model. 

V. The Trial Court’s Ruling That The Financial Planning 
Model Is Proprietary Is In Error 

The trial court incorrectly found that Metropolitan had 
submitted “sufficient evidence demonstrating the proprietary nature 
of the links and calculations contained in the Financial Planning 
Model” applying the CPRA's exemption for "computer software" to 
the Financial Planning Model in this case is consistent with section 
6254.9's purpose of allowing public agencies to recoup their costs in 
developing the software. (PA 1012.) 

Metropolitan’s claim regarding the proprietary nature of the 
Financial Planning Model does not pass the smell test, let alone rise 
to the level necessary to meet its high burden in this case.  Both 
Sierra Club, supra, 57 Cal.4th at 157 and County of Santa Clara v. 
Superior Court (“Santa Clara”) (2009) 170 Cal.App.4th 1301 either 
disregarded the loss of revenue or outright rejected claims that 
crucial public information can be withheld even where the 
information is proprietary. Thus, the trial court’s reliance on this 
factor to support non-disclosure, was erroneous. 
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A. Metropolitan’s self-serving, speculative 
declarations are insufficient as a matter of law to 
establish that the Financial Planning Model is 
Proprietary15 

California courts have been absolutely clear — self-serving, 
speculative declarations are utterly insufficient to meet the agency’s 
burden in CPRA cases. Metropolitan urges the Court to disregard 
this directive, arguing that the cases cited by Petitioner do not apply 
because they involve different issues.  (Opp., p. 35.) While the cases 
arise out of different factual scenarios, as most cases do, the 
“evidence” presented in each of those cases was the same:  
declarations making claims about possible consequences of 
disclosure, without a factual, evidentiary basis.  This is the same type 
of “evidence” that Metropolitan presented here – speculation about 
the disclosure of the Financial Planning Model jeopardizing some 
alleged proprietary interest without offering any proof. 

For example, last year, the California Supreme Court reversed 
a decision after finding that the lower court relied on speculation to 
justify nondisclosure of public records.  ACLU Foundation v. 
Superior Court (2017) 3 Cal.5th 1032.  “[T]he trial court appears to 
have placed significant weight on the possibility that a criminal 
could use [automated license plate reader] data to identify law 
enforcement patrol patterns.”  Id. at 1045.  The speculation came in 
the form of a declaration filed on behalf of the law enforcement 
agency, claiming “that an individual requesting ALPR data ‘could 

                                                
15 Metropolitan argues that the Petition has raised no evidentiary 
issue, but that is not correct.  The Petition argued that the Court 
improperly and erroneously relied on the declarations submitted by 
Metropolitan in concluding that the Financial Planning Model was 
propriety.  See Petition, pp. 9, 40. 
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use the data to try and identify patterns of a particular vehicle.’”  Id. 
(emphasis in original.)  The Court found that “[t]he critical point is 
that a court applying section 6255(a) cannot allow “[v]ague safety 
concerns” to foreclose the public’s right of access.”  Id., at 1046. 

See also International Federation of Professional & Technical 

Engineers, Local 21, AFL-CIO v. Superior Court (2007) 42 Cal.4th 
319, 328 [declarations expressing fears of identity fraud and 
unwanted solicitations were “extremely speculative”]; Long Beach 

Police Officers Assn. v. City of Long Beach (2014) 59 Cal.4th 59, 65 
[declaration that revealing the name could lead to harassment and 
safety concerns  was too vague]; CBS, Inc. v. Block (1986) 42 Cal.3d 
646, 652 [statements about harms stemming from disclosure were 
“conjectural at best” because mere assertions do not ‘clearly 
outweigh’ the public interest]; California State University, Fresno 
Assn., Inc. v. Superior Court (2001) 90 Cal.App.4th 810, 835, 
[statements that disclosure of identities would have negative future 
consequences were “inadequate to demonstrate any significant 
public interest in nondisclosure”]; Connell v. Superior Court (1997) 
56 Cal.App.4th 601, 613 [“presented nothing other than speculation 
in her supporting declarations that the incidence of counterfeiting 
will increase if she provides the requested information”]; Pasadena 

Police Officers Assn. v. Superior Court (2015) 240 Cal.App.4th 268, 
292-293 [speculative concerns about the future potential future use 
of a report were insufficient to overcome disclosure]; Caldecott v. 

Superior Court (2015) 243 Cal.App.4th 212, 226 [declarations 
claiming disclosure would impede frank discussions was insufficient 
to withhold records under the deliberative process privilege.”] 

This Court also rejected similar concerns, not supported by 
any evidentiary basis, noting that because the agency “offered no 
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evidence of any potential threat to the security of any pharmaceutical 
company or an employee of such a company, or potential invasion of 
privacy, the record provides no basis upon which to exempt the 
information at issue under [either section 6254(k)] or…section 6255.  
American Civil Liberties Union of Northern California v. Superior 

Court (2011) 202 Cal.App.4th 55, 74.  “Like the reasons offered to 
justify withholding information in the cases just cited, those given by 
CDCR to justify withholding the information at issue in this case, 
and relied upon by the trial court, have no basis in record evidence 
and “constitute nothing more than speculative, self-serving opinions 
designed to preclude the dissemination of information.” Id. at 75, 
citing California State University, Fresno Assn., Inc. v. Superior 
Court, at p. 835.)   
 Here, Metropolitan’s declarations are hypothetical and 
speculative about the “value” of the Financial Planning Model, 
stating that “Metropolitan thus has the potential to sell or license its 
model for economic value to other public agencies.” (PA 460, 
emphasis added.)  But Metropolitan presents no documentary 
evidence of this whatsoever.  “If weaker and less satisfactory 
evidence is offered when it was within the power of the party to 
produce stronger and more satisfactory evidence, the evidence 
offered should be viewed with distrust.” (Evid. Code, § 412.).  

In fact, Metropolitan’s claims are also contrary to its own 
admissions, which establish that the Financial Planning Model has 
no independent economic value.   Metropolitan has never licensed or 
sold the Financial Planning Model, nor has it even attempted to do 
so.  (PA 330-333.)  In 20 years, Metropolitan never sought nor 
obtained any copyright, trademark, or patent on the Financial 
Planning Model.  (PA 336-337.)  It has never developed an end user 
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agreement in anticipation of granting access to any consumer. (PA 
337.)  No one has ever even contacted Metropolitan about licensing 
or purchasing the Financial Planning Model.  (PA 333-336.). 

Metropolitan argues that this merely shows that 
Metropolitan has maintained the confidentiality of the model.16  But 
confidentiality is only one part of the claim.  Metropolitan must also 
show value, which it cannot.  As stated in DVD Copy Control Assn., 
Inc. v. Bunner (2004) 116 Cal.App.4th 241, 251, the first prong of 
the test for a trade secret is “that is valuable because it is 
unknown to others.”  (Emphasis added.)  Moreover, in all public 
records cases, the information being sought has necessarily been 
kept secret, hidden from public disclosure.  Thus, if secrecy alone 
justified nondisclosure, no petitioner could ever prevail. 

Metropolitan’s own statements undermine any potential value 
to another agency, noting that “[t]he water rate setting process is 
unique for each utility and requires many iterations and multi-step 
calculations to achieve the operational situation and policy 
objectives of each utility. (PA 457, ¶ 25.). Metropolitan also argues 
that there is no public interest in disclosure because no one, outside 
of Mr. Van den Berg can understand the rate model.  (PA 15-16. 
 Metropolitan’s own declarant indicates that Van den Berg 
used many “IF” statements in the Financial Planning Model and 
holds these out as examples of the “proprietary “formulas and 
programming code.”  (PA 434.)  However, these and a variety of 
other formulas exist within the Financial Planning Model and could 

                                                
16 Metropolitan oddly cites Sierra Club, at 176, for this proposition.  
But Sierra Club disregarded claims of confidentiality, expressly 
noting that the production of the information in another format 
undermined any other claim of exemption. Id. 
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never be proprietary or created by Metropolitan.  The same can be 
said regarding the SUM formula, which simply adds a group of 
numbers, which Van den Berg admitted he used in the Financial 
Planning Model and counsel claimed were part of the links and 
calculations that had been removed. (PA 300-308.)17  The use of 
Excel’s formulas could never be the proprietary property of 
Metropolitan.   
 Nor are these Metropolitan’s actions consistent with 
ownership of any proprietary software program.  What company 
develops proprietary software and sits on it for 20 years waiting for 
it to become obsolete?  Even if it has not been sold, that does not 
explain the Metropolitan’s failure to patent or protect it.    
 These were not the only evidentiary challenges the 
declarations faced.   
 The declarations of Richard D. Giardina ("Giardina Dec."), 
Michael O’Brien ("O'Brien Dec."), and Arnout Van den Berg ("Van 
den Berg Dec.") purport to describe features and characteristics of 
Metropolitan’s FPM in support of Metropolitan's argument that the 
FPM is computer software.  The Secondary Evidence Rule prohibits 
the admission of secondary evidence, such as testimony, to prove 
the contents of a “writing” (as broadly defined by section 250) 
where (1) “[a] genuine dispute exists concerning material terms of 
the writing and justice requires exclusion,” or (2) “[a]dmission of 

                                                
17 This issue was raised in the Petition (p. 40), but not addressed, at 
all, in Metropolitan’s Opposition.  Metropolitan’s failure to contest 
or even address this point “is equivalent to a concession.”  See 
Sehulster Tunnels/Pre-Con v. Traylor Brothers, Inc. (2003) 111 
Cal.App.4th 1328, 1345 fn. 16.  
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the secondary evidence would be unfair.”  Evidence code, section 
1521(a)(1) and (a)(2).   

The Evidence Code prohibits the introduction of “evidence of a 
statement that was made other than by a witness while testifying at a 
hearing and that is offered to prove the truth of the matter stated.”  
(Evid. Code § 1200(a); see also People v. Sanchez (2016) 63 Cal.4th  
665, 674-675.) Hearsay is inadmissible unless its use falls within the 
scope of an exception.  § 1200(b).  Metropolitan’s declarations 
frequently lack personal knowledge, instead describing information 
that was told to them by other people. (See, e.g. PA 460 [declarant 
stating “Mr. Van den Berg has developed extensive computer 
software….”]). Moreover, these “expert opinions” on questions of law 
are inadmissible.18  Summers v. A.L. Gilbert Co. (1999) 69 
Cal.App.4th 1155, 1178.  The question before the Court is whether 
Metropolitan’s Financial Planning Model is a public record subject to 
production under the CPRA.  The answer largely turns on the Court’s 
interpretation of Sections 6254.9(a) and (b), which exclude 
“computer software” developed by the agency from the CPRA’s 
definition of a “public record.”   

                                                
18 Metropolitan's Declarations are replete with conclusory 
statements that the FPM is “computer software.” (See, e.g., PA 455 
[“I have confidentially reviewed and discussed the Metropolitan 
financial planning model (‘model’), specifically the formulas and 
programming code that is the computer software that comprises the 
model…”]; PA 431 [“I have confidentially reviewed Metropolitan’s 
financial planning model (‘model’) and discussed its features with its 
developer, Metropolitan’s employee Arnout Van den Berg.  What is 
sought by [the Water Authority] in this case is computer software, 
and not data,” under the heading, “Metropolitan’s model is computer 
software”]; PA 423-423 [“Metropolitan’s model consists of computer 
software, which is in the form of formulas and programming code,” 
under the heading, “Metropolitan’s model is computer software”].) 
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B. The Potential Loss of Revenue resulting from the 
disclosure of public records is not relevant to the 
Need for the Disclosure. 

 Notwithstanding the evidentiary problems and contradictory 
statements discussed above, Metropolitan’s claim that the Financial 
Planning Model is “proprietary” cannot override the public’s right 
to disclosure of those records.   
 Sierra Club illustrates that even significant expenditures of 
agency resources are insufficient to transform disclosable data into 
“computer software” protected under Section 6254.9.  The Court’s 
refusal in Sierra Club to apply the “computer software” exemption 
is particularly striking because in that case – unlike here – the 
public agency actually had a licensing arrangement in place.  Sierra 
Club, supra, 57 Cal.4th at 163; see also PA 331.   
 In Sierra Club, Orange County claimed that a licensing 
agreement with the petitioner was necessary to recoup its costs to 
develop the GIS-formatted base layer, which, according to a 
declaration by the County surveyor, amounted to over $3 million in 
the previous five years.  Sierra Club, supra, 57 Cal.4th at 163.  
Notwithstanding this significant financial outlay, the Court still 
held that the GIS-formatted base layer was subject to disclosure 
under the CPRA.  The 350,000 formulas allegedly developed by Mr. 
Van den Berg for the Financial Planning Model are analogous to 
the $3 million of work that Orange County claimed to invest in its 
GIS-formatted base layer.  See Sierra Club, supra, 57 Cal.4th at 
163; PA 407.   
 Similar claims were also rejected in County of Santa Clara, 
supra, 170 Cal.App.4th at 1326.  In another decision regarding GIS 
basemaps, the court found that the county’s significant financial 
interests in licensing the basemaps could not overcome the public’s 
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interest in disclosure.  Id.  The court recognized that while the 
County may have “difficulty recouping the expense incurred in 
creating the GIS basemap,” and despite the fact that the county had 
developed the basemap “at a significant cost in terms of time, effort 
and resources,” restrictions on the use of the database were held to 
be “incompatible with the purposes and operation of the CPRA.” 
Id.19 
 In Uribe v. Howie (1971) 19 Cal.App.3d 194, 210, the court 
also ordered disclosure of public records, despite the claims that 
those records contained trade secret materials, noting that “the 
public interest is far better served by disclosure than by the 
converse.”      
  The only case Metropolitan can find that would suggest 

otherwise is from Indiana, which has no application to California 
CPRA law.  Instead, the Federal Freedom of Information Act 
(“FOIA”), which the CPRA was modeled after and can be used to 
illuminate the interpretation of the CPRA20, has foreclosed the 
government’s ability to claim any trade secret as to its own 
information and data.  FOIA’s trade secrets exemption (5 U.S.C. § 
552(b)(4)) only applies to information that is “obtained from a 

                                                
19 Metropolitan dismisses Santa Clara, supra, 170 Cal.App.4th 1301 
in a footnote, stating that § 6254.9 was not an issue there.  (Opp., p. 
47.). This ignores that Petitioner did not cite Santa Clara for any 
proposition relating to § 6254.9, but instead for its decision 
upholding disclosure despite an actual showing that it would harm 
the county’s proprietary interest.   

20 Since the CPRA was modeled on FOIA, the legislative history and 
judicial construction of the FOIA “serve to illuminate the 
interpretation of its California counterpart.”  ACLU Found. v. 
Deukmejian (1982) 32 Cal.3d 440, 447; CBS, Inc. v. Block (1986) 
42 Cal.3d 646, 651; Times Mirror Co. v. Sup. Ct. (1991) 53 Cal.3d 
1325, 1338.  
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person outside the government."  Gulf & Western Indus. v. U.S. 
(1979) 615 F.2d 527, 529-30.  The policies behind trade secret 
protection simply do not apply to the government as they do to 
private industry.   
  This is consistent with the intent of Evidence Code section 

1060.  As explained by the Law Revision comments to that section, 
the “privilege is granted so that secret information essential to the 
continued operation of a business or industry may be afforded some 
measure of protection against unnecessary disclosure.”  
Government agencies are not like business or industry that may, in 
fairness, need trade secret protection to maintain a competitive 
advantage.  Indeed, Metropolitan is not a for-profit company.  It 
exists to serve the people, not make money off of them. 

  In light of all the foregoing authority, Metropolitan’s claim 
about the proprietary nature of the Financial Planning Model is 
unavailing.   

VI. Metropolitan’s Other Claims Are Without Merit. 
Metropolitan also claims that even if the Financial Planning 

Model is not “computer software developed by the agency,” it should 
be exempt under various other theories. (See Opp., Sect. IV.) 

Metropolitan argues that the financial planning model is 
exempt under Section 6255, which permits an agency to withhold 
public records where it can “justify withholding any record by 
demonstrating that the record in question is exempt under express 
provisions of this chapter or that on the facts of the particular case 
the public interest served by not disclosing the record clearly 
outweighs the public interest served by disclosure of the record.”  
(Emphasis added.) Therefore, if a specific issue is not addressed by 
the vast number of exemptions set forth in the CPRA, an agency has 
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an opportunity to demonstrate to the Court that, under the particular 
facts of the case at hand, the agency should not be required to 
disclose public records.   

Metropolitan also invokes Evidence Code section 1060, which 
provides the owner of a trade secret21 with a “privilege to refuse to 
disclose the secret, and to prevent another from disclosing it, if the 
allowance of the privilege will not tend to conceal fraud or otherwise 
work injustice.”22   Allowing Metropolitan to hide government 
records behind claims of trade secret would work injustice by 
completely undermining the important public polices set out in the 
CPRA and our state Constitution.  As James Madison once said, “[a] 
popular Government, without popular information, or the means of 
acquiring it, is but a Prologue to a Farce or a Tragedy: or, perhaps 
both.” See EPA v. Mink (1973) 410 U.S. 73, 110–111.  “Thus, the 
interests of the United States and its citizens are best served by 
making information regarding the affairs of Government readily 
available to the public.  This concept of an informed citizenry is 
reflected in the Freedom of Information Act.”  Id. at 102 (Justice 

                                                
21 Metropolitan relies on Civil Code 3426.1(d), which merely provides 
a definition of “trade secret” from the Uniform Trade Secrets Act, not 
the CPRA. 

22 As a threshold issue, Metropolitan has again misrepresented the 
relevant language to this Court, just as it did in the trial court, 
despite it being brought to Metropolitan’s attention by Petitioner 
and the trial court  (PA 572, 1098-1099.)  Metropolitan states that 
Evidence Code section 1060 provides, “the owner of a trade secret 
has a privilege to refuse to disclose the secret and to prevent another 
from disclosing it.” (Emphasis added.)  Metropolitan's use of a 
period gives the misleading impression the quotation is complete, 
when in fact, the remainder of the section makes clear that a trade 
secret claim cannot stand where it will “tend to conceal fraud or 
otherwise work injustice.” 
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Brennan, concurring in part and dissenting in part, quoting 
Presidential Executive Order 11652 (1972) 37 Fed. Reg. 5206.  To 
quote the Second Circuit, allowing an agency to take a position, 
“while shielding from public view the analysis that yielded that 
position is offensive to FOIA.”  National Council of La Raza v. DOJ 
(2d Cir. 2005) 411 F.3d 350, 587. 

This Court should not allow Metropolitan to use Section 6255 
as a “back-up” exemption when it cannot meet the definitions and 
elements of Section 6254.9.  In enacting Section 6254.9, the 
Legislature has already balanced the interests and ended up with 
requirements it believes strikes the right balance.  If Metropolitan 
cannot meet those elements, relying on the same interests, just under 
Section 6255 must also fail. 

The same is true for Evidence Code, section 1060.  Here, all of 
the interests Metropolitan asserts in nondisclosure are the same 
arguments that it relies on to support its claim that the model is 
proprietary.  But those interests have already been rejected by both 
the California Supreme Court in Sierra Club and the Court of Appeal 
in Santa Clara.  (See further Sect. V.B., supra.). This Court need not 
rebalance those interests again here.  

Finally, for the first time on appeal, Metropolitan claims that 
Section 6253.9, supports nondisclosure.  Section 6253.9(f) states 
“[n]othing in this section shall be construed to require the public 
agency to release an electronic record in the electronic form in which 
it is held by the agency if its release would jeopardize or compromise 
the security or integrity of the original record or of any proprietary 
software in which it is maintained.” Metropolitan summarily claims 
that release of the Financial Planning Model would “jeopardize or 
compromise its security.” (See Opp., p. 41.)  This claim is completely 
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unsupported by either analysis or evidence and should be summarily 
rejected as inadequate to support nondisclosure. (See Section V.A., 
infra “self-serving, speculative declarations are insufficient as a 
matter of law….”) 

Since Metropolitan cannot show any independent public 
interest in non-disclosure, Metropolitan makes the extraordinary 
claim that the links and calculations provide no guidance on rate 
setting and are not understandable to the general public.  (Opp., p. 
15.)  Whatever Metropolitan’s thoughts about the general public’s 
lack of intelligence, it is not a valid ground for withholding records 
under the CPRA.  The ability of the public to understand the content 
of a public record is not currently, nor has it ever been, a factor in 
any exemption from disclosure under the CPRA.  If it were, agencies 
could routinely deny Spanish speaking requestors access to records 
in English.  Certainly, that would not be permissible.  Nor is such a 
claim permissible here. The CPRA removes any focus on the 
requestor from consideration.  ACLU v. Deukmejian, supra, 32 
Cal.3d at 451 [CPRA “imposes no limits upon who may seek 
information or what he may do with it.”]   “Unless exempted, all 
public records may be examined by any member of the public, often 
the press, but conceivably any person with no greater interest than 
idle curiosity.” ACLU of Northern California v. Superior Court, 
supra 202 Cal.App.4th at 67, internal citations omitted.  This would 
clearly prohibit consideration of the alleged intelligence of the 
requestor.   

Even if it were true that some or even most people would not 
initially understand the information contained in the Financial 
Planning Model, it certainly is not true for those who are 
knowledgeable about water rates. Even those who lack such 
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knowledge, could seek expert opinions on the information contained 
in the Financial Planning Model.  While many people in the public 
would not understand all the information contained in a complicated 
municipal budget, that certainly does not mean that accountants, 
financial planners, and finance directors would not be able to provide 
information to the public to help explain the records.   

Metropolitan also points to a previous opinion provided by 
Petitioner’s rate expert which took issue with some of the rates.  This, 
Metropolitan argues, proves that one does not need the Financial 
Planning Model to verify Metropolitan’s rates and charges.  (Opp., p. 
28.)  But this confuses having an opinion on the methodology, with 
verifying the execution of that methodology.  For example, it is one 
thing to say that a percentage of all costs should be allocated to a 
certain category.  It is another to verify that the calculations were 
actually done in accordance the methodology, something which 
cannot be done without the fully functioning Financial Planning 
Model.   

Metropolitan also argues that Petitioner’s “claims that the 
public could use the model to, among other things, “review mass 
financial and usage data,” “check calculations,” and “run various 
scenarios…are highly speculative.” (Opp., p. 47.)  But these came 
directly from statements attributed to Metropolitan.  (PA 148, pp. 30-
32 [the fully functioning model could be used to “argue something 
went wrong with a calculation,” “see how all the numbers relate to 
one another,” and change numbers to see how Metropolitan could 
have done things differently.]  This was merely confirmed by 
Petitioner’s rate expert.  (PA 141-142.) 

Metropolitan also admits “formulas and code group the data, 
which is then fed into the Revenue Requirements Forecast, and is 
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ultimately used to calculate Metropolitan’s cost of service.” (Opp., p. 
39.) Metropolitan affirmatively admitted in its answer that the 
Financial Planning Model is used in the rate setting process and in 
other matters of public interest.  (PA 84, 178.)   

Van den Berg testified that the model was developed to 
incorporate tasks previously done at Metropolitan, but in a more 
streamlined manner.  (PA 181.)  When asked to give examples of 
what those tasks encompass, Mr. Van den Berg said they included 
“trying to figure out what our fund balances might be as a result of, 
you know, various rates or various actions that we could do.  You 
know getting together or gathering or processing the various inputs 
to the model, which is primarily budget data.  There’s a long list of 
things.  It could include things like, you know, the calculations of 
reserves for the various funds.”  (PA 182-183.) 

In discussing his development of the Financial Planning 
Model and what documents that were incorporated into the 
Financial Planning Model, he states, “it’s more that I knew what the 
end result needed to be; that is, the budget and rates.  And then it 
was more of finding or creating something that helped automate that 
process.  And what goes into it is more obvious if you work at it.  For 
example, it’s the budget, so everything that goes into make the 
budget, all.”  (PA 185-186, emphasis added.)  Mr. Van den Berg also 
said that one of the older models that he incorporated into the 
Financial Planning model was a “the rate component… that took data 
from the Cost of Service and did rate calculation” and “did some of 
the functions that are in this model now.” (PA 191-193.)   Since “the 
budget is an estimate, and [the Financial Planning Model] allows you 
to make a better estimate.”  (PA 205.) 
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Mr. Van den Berg was also clear that while “the Board 
ultimately approves rates,” “[t]his thing [the Financial Planning 
Model] is used to produce a lot of the documents to provide 
information to the Board about the rate setting and budget process.” 
(PA 195.)  

So while Mr. Van den Berg explained that the model does set 
the rates, he said it also “does a whole lot more than just set rates.” 
(PA 193-194.)  

These admissions cannot be contradicted now in a self-serving 
attempt to avoid disclosure.  In fact, these admissions are at the core 
of the public’s interest in disclosure.  The mere fact that Metropolitan 
uses the Financial Planning Model to set its rates is sufficient because 
the public has a significant interest in how much they pay for 
government services, especially essential services, like water.  The two 
amicus letters supporting this Petition also demonstrate the public 
interest in disclosure of information about how public agencies, 
including Metropolitan, set rates, charges, and taxes.23  These 
decisions cannot be left to the public agencies without public 
oversight.   

 “In order to verify accountability, individuals must have 
access to government files. Such access permits checks against the 
arbitrary exercise of official power and secrecy in the political 
process …. Maximum disclosure of the conduct of governmental 

                                                
23 Metropolitan argues that proposition 26 does not apply to its 
rates.  Petitioner disagrees.  See San Diego County Water Authority 
v. Metropolitan Water District of Southern California (2017) 12 Cal. 
App. 5th 1124, 1152-1153, where this very Court expressly walked 
through a Proposition 26 analysis of Metropolitan’s rates and then 
held: “The challenged rates comply with constitutional 
requirements.” Thus, the public has a strong interest in 
understanding and verifying Metropolitan’s charges, regardless. 
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operations was to be promoted by the Act.”  CBS, Inc. v. Block, 42 
Cal.3d at 651-652; Connell v. Sup. Ct., 56 Cal.App.4th at 617 [“While 
[a state officer] may assert the public has no interest in these records 
because she is performing her task properly…, this is akin to asking 
that we allow her ‘to exercise absolute discretion, shielded from 
public accountability’ in the operations of her office. (Citation) 
However, the public interest demands the ability to verify.”]  By 
providing this accountability and public verification, the CPRA 
allows the public to expose and prevent “corruption, incompetence, 
inefficiency, prejudice, and favoritism.” IFPTE, 42 Cal.4th at 333.  
Monitoring government, even where such monitoring reveals no 
impropriety, still “serves a significant public interest.”  Id. at 334. 

The public and the Water Authority have the right to verify all 
the information and calculations Metropolitan uses to set its rates 
and charges.  In fact, as a member agency of Metropolitan, the Water 
Authority has not only the right, but a duty to its own member 
agency customers and ultimately to all of the public they serve to 
verify the accuracy and legality of Metropolitan’s rates.  This ability 
to verify the actions of government underlies the entire purpose of 
the CPRA. Since the Financial Planning Model is clearly the critical 
tool in that process, it must be disclosed. 

VII. The Protective Order is Irrelevant. 
Petitioner is one of Metropolitan’s member agencies and has 

been involved in extensive litigation with Metropolitan regarding the 
legality of Metropolitan's rates.24  During the course of discovery in 

                                                
24 Superior Court of San Francisco, Case Nos. CFP-10-510830, No. 
CFP-12-512466; San Diego County Water Authority v. Metropolitan 
Water Dist. of Southern California (2017) 12 Cal.App.5th 1124.   
[challenging Metropolitan’s 2010/11 and 2012/13 rates.]  In that 
case, this court affirmed the trial court’s ruling that Metropolitan 
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one of the rate cases, the Water Authority asked Metropolitan to 
identify all documents that “comprise or describe MWD’s rate 
model.”  In response, Metropolitan identified the Financial Planning 
Model, but refused to produce it, claiming, as it does now, that it is a 
proprietary software program.  When Petitioner moved to compel its 
production, Metropolitan fundamentally misrepresented the nature 
of Financial Planning Model to the court.   At argument on the 
motion to compel, in the face of a direct question from the court:  
“It’s not Excel; it’s something else?”  Metropolitan responded: 
“Right.  It’s a unique proprietary program that was created for 
Metropolitan.”  (PA 147-148.)  

This misrepresentation was the basis for the trial court’s 
statement that Metropolitan has repeatedly relied on throughout this 
case - “to be express, this is the disclosure of software.” (Opp., p. 45, 
citing PA 100.)  The court also included in a footnote to its decision 
that there “may be additional programs that are required to actually 
operate the spreadsheet,” further emphasizing that the Court did not 
understand the Financial Planning Model was actually an Excel file.  
(PA 100.) Ultimately, the court’s order issued concurrently with the 
signed protective order, described the Financial Planning Model as a 
“programmed spreadsheet.”  (PA 683.)   

                                                
must pay the Water Authority approximately $28 million, plus 
interest, for so-called “Water Stewardship” charges MWD added to 
the transportation rates it illegally charged the Water Authority from 
2011-2014;  (2) MWD unlawfully under-calculated the Water 
Authority’s statutory preferential right to MWD’s water supply and 
must now recalculate it; (3) MWD breached its contract with the 
Water Authority by not setting legal rates; and (4) MWD must 
remove a contract clause it used to punish San Diego for challenging 
its water rates because the courts determined it was 
unconstitutional. Id.  There are also challenges to Metropolitan’s 
2015-2020 rates. 
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Regardless, Metropolitan’s reliance on the protective order fails 
for at least four other reasons.25 

First, the Stipulated Protective Order specifically provides that 
both Metropolitan and the Water Authority “reserve all rights” 
regarding their differing positions on the Financial Planning Model 
including whether or not it is a public record. (PA 672.)   The 
language contained therein states: “MWD contends that its Financial 
Planning Model is proprietary, confidential, has economic value, and 
is deemed by MWD to be a trade secret, that MWD staff developed 
the Financial Planning Model and it is unique, that MWD would be 
gravely injured if the Financial Planning Model were to be disclosed 
beyond the limited terms” of the protective order.”  (PA 673.)  The 
Water Authority “disputes each of these contentions” and argued 
that the Financial Planning Model “is and should be public because 
the model explains how, a public agency, allocates its costs to the 
categories of service it provides and to the various rates it charges its 
member agencies and their ratepayers.”  Id.  The Water Authority 
also disputed that the “Financial Planning Model has independent 
economic value to any party other than MWD.”  Id.  

Second, the question of whether the Financial Planning Model 
was “computer software” as defined by the CPRA, and whether it was 
exempt pursuant to Section 6254.9, was not before the court.  
McWilliams v. City of Long Beach (2013) 56 Cal.4th 613, 626 (“‘[i]t is 

                                                
25 After a hearing on the motion to compel, Metropolitan and the 
Water Authority stipulated to a protective order.  That version 
included competing language from both parties.  The court 
interlineated and signed the protective order, along with a 
Memorandum Order regarding its interlineations.  (PA 671, 683.). 
The final version incorporated the language interlineated by the 
court.  (PA 49.).  
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axiomatic that cases are not authority for propositions not 
considered.’”)  Moreover, the California Supreme Court’s ruling in 
Sierra Club was not even decided until July 2013, months after the 
motion to compel in the rate case was heard in April 2013.   

Third, contrary to Metropolitan’s repeated statements, the court 
did not rule that the Financial Planning Model contained proprietary 
formula and code or that it was "computer software."  The court 
order that accompanied the signed protective order described the 
Financial Planning Model as a “programmed spreadsheet.”  (PA 
683.)   

Fourth, Metropolitan’s claim that the Water Authority is already 
in possession of the Financial Planning Model pursuant to that 
protective order is false.  Metropolitan knows very well that the 
Financial Planning Model provided under the Stipulated Protective 
Order years ago is not the same Financial Planning Model requested 
in the Water Authority’s CPRA Request for the 2016 rate setting cycle 
at issue in this case. 26   Nor is it accurate to say that the “Water 
Authority” has a copy of the Financial Planning Model.  Only a small 
number of people associated with the other litigation can access the 
older version of the Financial Planning Model made available under 
the Stipulated Protective Order.  Even litigation counsel in this case 
does not have access to the previously disclosed version.  And the few 
individuals that have had access to it are limited with what they can 
do with it.  They are not free to disseminate it or discuss it.   This is 

                                                
26 Van den Berg testified that the Financial Planning Model is 
updated at least every rate cycle and the version from 2012 would 
also be somewhat different from newer versions because “new 
features and improvements have been made to the model over time.”  
(PA 179, 219.) 
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completely contrary to the unrestricted and open use of public 
records.   

Fifth, it does not matter whether the Water Authority is already 
in possession of an earlier version of the Financial Planning Model.  
Prior possession is irrelevant for purposes of the CPRA.  Caldecott v. 

Sup. Ct. (2015) 243 Cal.App.4th 212, 219–20.  In Caldecott, a former 
employee of a school district sued for a copy of a public record that 
the district denied him.  The district argued that the record was 
exempt from disclosure.  However, when the court concluded 
otherwise, the district then argued that the plaintiff should not 
receive mandatory attorneys’ fees because he was already in 
possession of the record.  The court held that point was irrelevant. 
“Caldecott seeks the [d]ocuments so he has the ability to publicly 
promulgate them without fear of any liability for doing so.”  Id. at 
219.  The court then relied on provisions of the CPRA which provide 
that motive and identity of the requestor are irrelevant; thus, 
Caldecott's prior possession of the records was not a basis to 
withhold otherwise public records.  Id. at 22.  Here, the Water 
Authority seeks exactly the same thing, namely, to determine the 
public’s right to the Financial Planning Model to ensure readily 
available access to all versions both now and in the future.27 

VIII. The Court Can Issue A Writ In the First Instance. 
While Metropolitan claims that no writ should issue in the 

first instance because there is no urgent need for the information, 
this ignores the CPRA’s fundamental purpose to disclose public 

                                                
27 Ensuring the public’s ability to access the Financial Planning 
Model in the future is essential, as pointed out by Howard Jarvis 
Taxpayers Association in its Amicus letter, so that the public can 
participate during the crucial, but time-limited, rate setting period.  
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records in an expeditious manner.  City of Los Angeles v. Superior 
Court (2017) 9 Cal.App.5th 272, 284, citing Filarsky v. Superior 

Court (2002) 28 Cal.4th 419, 427 [noting that the CPRA’s expedited 
appellate review provisions, provisions obligating the public agency 
“to act promptly upon receiving a request for disclosure,’” and its 
directive to the trial court “to reach a decision as soon as possible” 
“all reflect a clear legislative intent that the determination of the 
obligation to disclose records requested from a public agency be 
made expeditiously.” 
 And while a quick resolution is certainly a goal, that resolution 
is not to be made at the expense of reaching the correct resolution.  
As the Second District Court of Appeal explained when ruling on the 
question of whether discovery should be permitted in CPRA cases, in 
the face of the city’s contention that discovery “is directly contrary to 
the Legislature's main goal of providing expediency in the public 
records process, “the core purposes of the CPRA are to prevent 
secrecy in government and to contribute significantly to the public 
understanding of government activities….” City of Los Angeles v. 

Superior Court (2017) 9 Cal.App.5th 272, 287, citing Fredericks v. 
Superior Court (2015) 233 Cal.App.4th 209.  See also Filarsky, 
supra, 28 Cal.4th at p. 425 [purpose of CPRA is to “increas[e] 
freedom of information by giving members of the public access to 
information in the possession of public agencies”].   

Thus, Metropolitan’s insinuation that Petitioner delayed filing 
and the hearing on this matter are both untrue and unavailing.  
While it is true that Petitioner did not race to the courthouse upon 
receiving Metropolitan’s initial response to its CPRA request, that is 
only because it engaged in extensive communications with 
Metropolitan to attempt to resolve the matter without litigation.  
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When all of Petitioner’s efforts failed, and it was left with no other 
option, it then filed this litigation.  Once filed, Petitioner was entitled 
to develop its case and take discovery, before bringing a hearing on 
the merits.28 

Regardless, this Court is now well within its rights to issue a 
writ.  As explained in Lewis v. Superior Court (1999) 19 Cal.4th 
1232, 124, quoting Palma v. U.S. Industrial Fasteners, Inc. (1984) 
36 Cal.3d 171, a peremptory writ may issue in the first instance 
where the parties are given notice, and absent extraordinary 
circumstances, opposition has been solicited.  Both conditions were 
met here.  Metropolitan has now filed a 50+ page opposition, and the 
record contains all of its arguments from the trial court.  In addition, 
the trial court’s error is of such an obvious nature because it ignored 
the California Supreme Court’s ruling in Sierra Club, which is 
controlling in this case.  If this Court agrees, it may issue the 
peremptory writ.  If, however, the Court has further questions, it can 
request further briefing and /or schedule oral argument. 

 
 
 

                                                
28 It seems Metropolitan has forgotten its contributions to the timing 
of this case:  its unnecessary and unmeritorious opposition to the 
motion to transfer venue; its demand for Petitioner to reschedule the 
initial hearing date; the further delay in obtaining the hearing 
because the law and motion department transferred the case to 
complex litigation because MWD argued that the protective order 
was relevant to this case (after arguing that it was not relevant in its 
opposition to the motion to transfer venue); and its request to delay 
the hearing in complex litigation to allow it to file a sur-reply and 
new evidence, which was granted over Petitioner’s objections.  These 
are in addition to its request to this Court for an extension to file its 
Opposition.   
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IX. The Water Authority Provided the Court With A 
Sufficient Record. 

Metropolitan’s claim that the petition should be denied 
because Petitioner “failed to include in its Appendix all of the 
documents and exhibits Metropolitan submitted to the trial court 
opposing SDCWA’s position” is tenuous, at best.  (Opp., p. 1.)  Rule 
8.486(b)(1)(B) does not require the appendix to include all 
document and exhibits – only “an adequate record” – which 
Petitioner certainly provided. 

The documents Metropolitan alleges were not provided were 
two requests for judicial notice, which were both unopposed and 
granted.  The documents that Metropolitan sought to have judicially 
noticed were already in the record.  For example, the first request 
seeks for the court to take judicial notice of a document filed with 
Metropolitan’s Answer (see MWDA_0006), which was is already in 
the record (see PA 98.)  Metropolitan even cites to Petitioner’s 
Appendix when discussing the protective order.  (See Opp., p. 18, fn. 
6.). Moreover, all the documents included in the two requests for 
judicial notice relate to the protective order.  The court did not base 
its decision on the protective order since it is irrelevant to this case.   

Nor does Metropolitan explain why these documents were 
necessary or even relevant to this proceeding.  See Humane Society 
of U.S. v. Superior Court (2013) 214 Cal.App.4th 1233, 1253 [in 
rejecting request to dismiss petition, court noted that the allegedly 
aggrieved party failed to “state whose declarations are missing or 
why it matters.”]  Save for the complaint about them not being 
included, Metropolitan does not even cite to them in its Opposition, 
which only serves to confirm their lack of relevancy to this 
proceeding. 



 - 54 - 

X. CONCLUSION 
For all of the foregoing reasons, Petitioner respectfully 

requests that this Court issue an extraordinary writ of mandate, 
prohibition, and/or other appropriate relief directing Respondent 
Superior Court of California, County of San Francisco to set aside 
and vacate its April 11, 2018 order denying the Water Authority’s 
Petition and enter an order requiring Real Party in Interest 
Metropolitan Water District of Southern California to immediately 
disclose the public records sought by Petitioner, namely a fully 
functioning, electronic copy of its Financial Planning Model. 
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