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July 15, 2020 

Mark Hattam 
General Counsel 
San Diego County Water Authority 
4677 Overland Avenue 
San Diego, CA 92123-1233 

Re: Response to San Diego County Water Authority’s (“SDCWA”) July 2, 2020 
Objection to the Proposed Eastern Municipal Water District Wholesale Water 
Reorganization and Annexation to Eastern Municipal Water District for Wholesale 
Water Service with Concurrent Detachment from SDCWA  

Dear Mr. Hattam: 

Nossaman LLP is general counsel to the Rainbow Municipal Water District (“RWMD”). 
This letter responds to SDCWA’s meritless objection to the above-referenced reorganization, 
detachment and annexation.   

To the degree that SDCWA’s objection is based on the San Diego County Local Agency 
Formation Commission (“SD LAFCO”) staff’s preliminary determination that the Proposed 
Eastern Municipal Water District Wholesale Water Reorganization and Annexation to Eastern 
Municipal Water District for Wholesale Water Service with Concurrent Detachment from San 
Diego County Water Authority (collectively, “Project”) is exempt from the California 
Environmental Quality Act (“CEQA”), SDCWA fails to identify any evidentiary, legal, or policy 
grounds for SD LAFCO staff to revisit the preliminary determination.  SDCWA’s objection also 
attempts to rehash CEQA claims that have already been resolved through a settlement that 
validated RMWD’s decision to exempt the Project from CEQA review under CEQA Guidelines 
section 15320 (changes in the organization of local agencies).   

SDCWA’s assertion that RMWD failed to engage with SDCWA badly misstates the facts.  
Included for your reference as Attachment 1 to this letter, is a listing of RMWD’s repeated efforts 
to engage specifically with SDCWA and its member agencies in connection with RMWD’s 
proposed detachment from SDCWA. 

I. The Settlements That Resolved Otay Water District’s CEQA Challenges Expressly
Affirmed the Validity of RMWD’s Decision to Exempt the Project From CEQA Review.

On December 3, 2019, the RMWD Board of Directors determined that the Project was 
exempt from CEQA review and authorized RMWD’s General Manager to submit an application to 
SD LAFCO to detach from SDCWA and annex to Eastern Municipal Water District.  In finding the 
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application exempt from CEQA review, RMWD’s Board of Directors was legally required to 
consider the environmental consequences of the whole of the detachment and annexation, and 
not the specific governmental approval before it (i.e., the application).  (See CEQA Guidelines, 
§§ 15060-15061.)  This is because CEQA and the CEQA Guidelines define the term “project” 
broadly as the underlying “activity which is being approved and which may be subject to several 
discretionary approvals by governmental agencies.”  (CEQA Guidelines, § 15378, subd. (c); see 
also Pub. Resources Code, § 21065.)  As such, RMWD considered as part of its CEQA 
screening process the reorganization, detachment, and annexation that are pending SD 
LAFCO’s review. 

SDCWA did not challenge RMWD’s CEQA determination, or RMWD’s decision to pursue 
the detachment and annexation to which SDCWA now objects.  RMWD’s actions were, however, 
challenged under CEQA by Otay Water District (“Otay”) on the grounds that categorical 
exemption 15320 does not apply to the Project and that RMWD was required, but failed to 
consider the Project’s potentially significant infrastructure, Sacramento-San Joaquin Bay Delta, 
and cumulative impacts when taken together with Fallbrook’s proposed detachments from 
SDCWA.   

Otay and RMWD executed a settlement agreement mere months after Otay filed its 
action – and before RMWD filed any responsive pleading or dispositive motion -- whereby the 
parties stipulated as follows: 

On December 3, 2019 Respondent approved the “Resolution of Application 
Authorizing the GM to Prepare and Submit an Application to San Diego LAFCO 
to Detach from SDCWA and Annex to EMWD” and Respondent’s related Notice 
of Exemption (“NOE”), which was posted and filed with the County Clerk on 
December 5, 2019.  Prior to the approval, Respondent examined the 
aforementioned Resolution and Application to determine whether they 
were subject to the California Environmental Quality Act, Public Resources 
Code section 21000 et seq. (“CEQA”) and determined that they were 
exempt. The NOE is valid . . . . 

Because SD LAFCO was not a party to Otay’s suit, and had not yet rendered any decision 
regarding RMWD’s application, the settlement expressly reserved SD LAFCO’s discretion, 
consistent with state law, “to independently determine the appropriate level of CEQA review 
required for any potential detachment . . . or any potential annexation . . . .”  The stipulation does 
not preclude SD LAFCO from reaching the exact same determination that was reached by 
RMWD. 

The stipulation also recites what is already expressly provided for under state law; that 
SD LAFCO would be required to file its own notice of exemption, if it determined to exempt the 
Project from CEQA review and, subsequently, elect to shorten the period for CEQA litigants to 
challenge SD LAFCO’s own future CEQA determination. 

CEQA does not require public agencies to file notices of exemption when deciding to 
exempt activities from CEQA review.  (See Pub. Resources Code, § 21152, subd. (b); CEQA 
Guidelines, § 15062, subd. (a).)  The chief purpose of a notice of exemption is to start the 
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running of a shorter statute of limitations than would otherwise apply.  “A notice of exemption 
ordinarily has no significance other than to start the statute of limitations running.”  (Kostka & 
Zischke, Practice Under the California Environmental Quality Act, § 5.116, citing San Lorenzo 
Valley Community Advocates for Responsible Educ. v. San Lorenzo Valley Unified School 
District (2006) 139 Cal.App.4th 1356, 1385.)   

The settlement agreement, in relevant part, provides: 

The NOE [Notice of Exemption] may not be utilized or relied upon by the San 
Diego LAFCO or any other agency for the purpose of that agency’s CEQA 
compliance in connection with any potential detachment by Respondent from the 
San Diego County Water Authority, or for any potential annexation by 
Respondent into Eastern Municipal Water District. 

It is quite clear that SD LAFCO would file its own notice of exemption, with or without the 
settlement agreement, if SD LAFCO were to determine its action on the reorganization exempt 
from CEQA review. 

SDCWA was not a party to the settlement agreement.  Yet, SDCWA purports to be best-
positioned to interpret the settlement’s meaning.  SDCWA’s interpretation fails on the plain 
language of the settlement.  Rather than operating as an admission of insufficiency of RMWD’s 
CEQA review, as SDCWA claims, the settlement clearly and expressly states that RMWD’s 
exemption determination in the “NOE is valid.”  (See CEQA Guidelines, § 15062, subd. (a)(4) [a 
notice of exemption is required to include “a brief statement of reasons to support the finding” of 
exemption].) 

SDCWA makes much of the settlement’s reservation of SD LAFCO’s CEQA discretion 
which, as discussed above, could not bind SD LAFCO in any event.  It is understood that SD 
LAFCO will exercise its discretion, consistent with the law and the evidence, when it acts on the 
proposed reorganization, detachment and annexation.   

II. The Proposed Reorganization, Detachment and Annexation are not Subject to CEQA. 

CEQA applies only to discretionary “activities which may cause either a direct physical 
change in the environment, or a reasonably foreseeable indirect physical change in the 
environment.”  (See Pub. Resources Code, §§ 21080, subd. (a) and 21065 [defining project].)  
As is documented in RMWD’s March 18, 2020 Reorganization Application to SD LAFCO, the 
water lines that convey water to RMWD do not coincide with the delineation of County lines.  
RMWD currently has connections directly to Metropolitan Water District’s distribution system, 
which will remain in place and will continue to remain the source of RMWD’s water supply under 
Project implementation.  The Project neither includes nor contemplates any new water service 
connections or divestitures from service.  Accordingly, RMWD’s annexation to Eastern Municipal 
Water District and concurrent detachment from SDCWA involves a paper change of boundaries 
that results in no direct or reasonably foreseeable indirect changes to the environment, and is 
therefore not subject to CEQA.   
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Changes in the organization or reorganizations of local governmental agencies are also 
recognized by the California Natural Resources Agency as a category of activities that are 
presumptively exempt from CEQA review.  (See Pub. Resources Code, § 21084, subd. (a); 
CEQA Guidelines, § 15320.)  If a project is found to be subject to a categorical exemption, no 
formal environmental review is required.  (City of Pasadena v. State (1993) 14 Cal.App.4th 810, 
820.)  A project that is categorically exempt “may be implemented without any CEQA compliance 
whatsoever.”  (Association for Protection of Environmental Values v. City of Ukiah (1991) 2 
Cal.App.4th 720, 726.) 

CEQA Guidelines section 15320 applies where there is no change in the geographical 
area in which previously existing powers were exercised, and is facially applicable to the 
reorganization, detachment and annexation.  RMWD currently receives Metropolitan Water 
District water through SDCWA and, if the reorganization, detachment and annexation are 
accomplished, would continue to receive Metropolitan Water District water from Eastern 
Municipal Water District using existing connections and distribution system.  As discussed 
above, RMWD’s service area will not change as a result of the proposed detachment and 
annexation.  As such, the proposed reorganization affects no physical changes to previously 
rendered governmental services.  

Citing Azusa Land Reclamation Co. v. Main San Gabriel Basin Watermaster (1997) 52 
Cal.App.4th 1165, 1193, SDCWA argues that categorical exemptions are to be applied narrowly 
in order to maximize the protection of the environment provided by CEQA.  Azusa Land 
Reclamation Co. v. Main San Gabriel Basin Watermaster concerned a decision to exempt from 
CEQA review a proposal to dump 3.2 million tons of garbage into an 80-acre unlined municipal 
solid waste landfill overlying a groundwater basin that supplied the water needs of approximately 
1,000,000 people.  (See id. at p. 1175-1176.)  This decision is factually distinguishable from 
RMWD’s proposed change of wholesale water suppliers.  However, because the reorganization, 
detachment, and annexation result in no “direct physical change in the environment, or a 
reasonably foreseeable indirect physical change in the environment” CEQA’s environmental 
protections do not apply in the first instance.  (See Pub. Resources Code, §§ 21080, 21065.) 

SDCWA next argues that none of the illustrative examples listed in CEQA Guidelines 
section 15320 describe the specific circumstances of RMWD’s application, because “[b]y seeking 
detachment from the Authority and annexation by the Riverside County-based Eastern . . . 
[RMWD] will change the geographical areas in which the Authority, by subtraction, and Eastern, 
by addition exercise their powers.”  (Emphasis in original.)  SDCWA is wrong.  Indeed, each of 
the examples listed in CEQA Guidelines section 15320 contemplate the “subtraction” and 
“addition” of a geographic service area in various circumstances.  (See CEQA Guidelines, § 
15320, subds. (a)-(c).) 

The courts have liberally construed categorical exemptions to effectuate their obvious 
purpose.  (Kostka & Zischke, Practice Under the California Environmental Quality Act, § 5.126, 
citing Save the Plastic Bag Coalition v. County of Marin (2013) 218 Cal.App.4th 209, 219.)  The 
proposed annexation and detachment are functionally identical to the examples listed in CEQA 
Guidelines section 15320, and are likewise exempt from CEQA review, because they involve no 
physical changes in service.  (See CEQA Guidelines, § 15320, subd. (a)-(c); see also Walters v. 



Mark Hattam 
General Counsel 
San Diego County Water Authority 
July 15, 2020 
Page 5 

57536569.v5 

City of Redondo Beach (2016) 1 Cal.App.5th 809, 818 [holding that car washes are functionally 
similar to the commercial enterprises expressly listed in categorical exemption and, therefore, 
exempt].)  

Finally, CEQA Guidelines section 15320 expressly provides that the examples listed 
therein are nonexclusive.  Accordingly, the mere fact that the specific circumstances of RMWD’s 
application are not described in the regulation is not dispositive. 

For all of the above reasons, the reorganization, detachment, and annexation are not 
subject to CEQA and are facially exempt from CEQA review under CEQA Guidelines section 
15320. 

III. SDCWA Has Failed to Present Any Legally Relevant Argument or Evidence That 
Warrants SD LAFCO Staff Revisiting the Preliminary CEQA Determination.  

SDCWA asserts that the Project may result in potentially significant environmental 
impacts and that, therefore, SD LAFCO must conduct a full environmental review, including the 
preparation of an Initial Study and an Environmental Impact Report.  SDCWA’s objection then 
states that “to the extent that substantial evidence exists” that the Project may have a 
significant effect, SD LAFCO will be required to prepare an EIR.  (Emphasis added.)  SDCWA’s 

objection identifies no such evidence.1  (See CEQA Guidelines, § 15384, subd. (a) [“Argument, 
speculation, unsubstantiated opinion, or narrative” do not constitute substantial evidence.”])  
Indeed, SDCWA’s objection is based on the very same allegations that Otay abandoned shortly 
after filing its CEQA suit against RMWD. 

A. RMWD’s Proposed Detachment and Annexation Do Not Involve Unusual 
Circumstances. 

Categorical exemptions do not apply where there is a reasonable possibility that an 
activity will have a significant effect on the environment due to “unusual circumstances.”  (See 
CEQA Guidelines, 15300.2, subd. (c).)  This exception applies in the limited situation where the 
activity itself is unusual, or atypical, as compared to the classes of activities normally covered by 
the categorical exemption.  (Berkeley Hillside Preservation v. City of Berkeley (2015) 241 
Cal.App.4th 943.) 

The possibility that an activity may result in potentially significant environmental effects 
does not make a project unusual for purposes of the unusual circumstances exception.  (See id. 
at pp. 1104-1105.)  RMWD’s request to change wholesale water suppliers is a routine matter.  
SDCWA’s vague and unsupported allegations of environmental impacts are legally irrelevant to 

1 Notably, an Initial Study is required only where a project is found to be subject to CEQA in the 
first instance.  (CEQA Guidelines, § 15063, subd. (a).)  As discussed above, the Project is not 
subject to CEQA review.  An Environmental Impact Report is required only where there is a fair 
argument, based on substantial evidence, that the project may result in a potentially significant 
impact.  (CEQA Guidelines, § 15063, subd. (b).)  SDCWA has failed to provide a fair argument of 
a potentially significant impact.
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the question of whether RMWD’s application presents unusual circumstances.  SDCWA fails to 
identify any aspect of RMWD’s application that renders it atypical, as compared to annexation 
and detachment actions that are normally considered by SD LAFCO.  

B. The Infrastructure Improvements Referenced in RMWD’s Application Are 
Not New Information, Were Specifically Considered by RMWD When it 
Determined the Project was Exempt from CEQA Review, and Would Be 
Undertaken With or Without the Project. 

SDCWA asserts that RMWD’s application to SD LAFCO reveals not previously 
considered infrastructure improvements and a development project with unexamined growth 
inducing effects.  As stated in RMWD’s application, all of the improvements identified in RMWD’s 
application were included in previous Water Master Plans and other Capital Improvement Project 
forecasts, and are needed to maintain RMWD’s aging infrastructure with or without the proposed 
reorganization, detachment and annexation.  The identified improvements are also not new 
information.  The RMWD Board of Directors considered these improvements when it found the 
Project exempt from CEQA review.  The Rice Canyon Tank pipeline that is referenced in 
RMWD’s application is proposed to interconnect to a development project that was 
environmentally cleared and approved by the County of San Diego nearly a decade ago and will, 
therefore, not result in any new or unanalyzed growth-inducing effects.   

C. The Project Will Not Increase Reliance on the Sacramento-San Joaquin Bay-
Delta. 

RMWD’s application documents that the Project will not result in any impact on the Delta.  
This documentation includes, but is not limited to, a technical memorandum prepared by Eastern 
Municipal Water District, which concludes: “The de-annexation of FPUD and RMWD from the 
SDCWA would not result in Metropolitan, as a State Water Contractor, increasing its reliance on 
the Sacramento-San Joaquin Delta (Delta) since FPUD and RMWD would continue to be 
supplied from Metropolitan’s Robert A. Skinner Water Treatment Plant  . . . . There would be no 
net increase in imported water to the region.”  (Emphasis in original.)  The water supply will 
be from the exact same blend of imported water sources whether RMWD is a member of 
SDCWA or Eastern Municipal Water District and thus the change in wholesale suppliers, by 
definition, cannot have any impact on the environment.  Claims related to impacts on the 
Sacramento-San Joaquin Bay Delta lack any factual validity. 

D. RMWD’s Application Does not Result in Cumulative Impacts That Preclude 
Reliance on CEQA Guidelines Section 15320. 

An action that results in no environmental impacts cannot result in cumulative 
environmental impacts.  (See North Coast Rivers Alliance v. Westlands Water Dist. (2014) 227 
Cal.App.4th 832.)  As discussed above, the proposed reorganization, detachment and 
annexation will result in no changes in the physical environment.   
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IV. SDCWA’s Claim That RMWD Did Not Engage With SDCWA and Other Stakeholders in 
Connection with its Proposal to Detach from SDCWA is False. 

SDCWA asserts that RMWD provided “very limited information to the public,” “ignored 
comments” and refused to engage with stakeholders.  These accusations are patently false.  
RMWD offered multiple opportunities for interested parties to provide comments and obtain 
information for months leading up to the RMWD Board of Directors’ decision to authorize 
RMWD’s General Manager to file an application for detachment from SDCWA and annexation to 
Eastern Municipal Water District.  (See, e.g., Attachment 1.)  Further, as detailed in RMWD’s 
application, RMWD had been attempting to engage specifically with SDCWA since May 2019.   

V. Conclusion. 

For the above reasons, SD LAFCO staff’s preliminary determination to exempt RMWD’s 
proposed reorganization, detachment and annexation is fully consistent with the law and 
supported by the record evidence.  SDCWA’s latent CEQA objection, which meanders through 
issues that have already either been resolved in RMWD’s favor or fully addressed by technical 
documentation, is testament of SDCWA’s deliberate obstruction of RMWD’s application. 

Sincerely, 

Elizabeth Klebaner 
Nossaman LLP 

LK: 

Cc: Keene Simonds; Jack Bebee 

Attach. 



ATTACHMENT 1

The following discussion is excerpted from the Rainbow Municipal Water District's 
Supplemental Information Package for Reorganization Application, included as part of the 
District's March 18, 2020 Reorganization Application.  The complete Reorganization 
Application is available at https://www.sdlafco.org/home/showdocument?id=4830
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