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Via TrueFiling 
 

July 23, 2018 

 

Presiding Justice J. Anthony Kline and Associate Justices  

Court of Appeal 

First Appellate District 

Division Two 

350 McAllister Street 

San Francisco, CA 94102-4712 

 

 

Re: San Diego County Water Authority, Petitioner v. Superior Court for 

the City and County of San Francisco, Respondent; The 

Metropolitan Water District of Southern California, Real Party in 

Interest, Case No. A154325 

 

 Response to June 27, 2018 Amicus Letters Submitted by Howard 

Jarvis Taxpayers Association and Project on Government 

Oversight 

 

Dear Presiding Justice Kline and Honorable Justices: 

 

Pursuant to this Court’s July 13, 2018 Amended Memorandum to Counsel, 

Real Party in Interest The Metropolitan Water District of Southern 

California (“Metropolitan”) submits this letter in response to the amicus 

curiae letters filed on June 27, 2018 by the Howard Jarvis Taxpayers 

Association (“HJTA”) and the Project on Government Oversight 

(“POGO”).  Both letters were submitted in support of Petitioner San Diego 

County Water Authority’s (“SDCWA”) Petition for Extraordinary Writ 

(“Petition”) and focused solely on the computer software exemption set 

forth in Government Code Section 6254.9(a).  Both letters attempt to 

improperly introduce issues not relevant to this case to suggest a broader 

potential impact may result from this case.  Neither relies on the actual 

ruling by the trial court or the factual record upon which that ruling was 

entered. 
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HJTA’s letter raises two irrelevant arguments:  (1) that SDCWA and the 

public are entitled to transparency, specifically as to electronically stored 

data (which, as the trial court found, Metropolitan has already produced), 

and (2) the Court should consider Proposition 26 and Proposition 218, 

although neither applies to the computer software exemption nor to 

Metropolitan’s rates. 

 

Similarly, without any factual support (and ignoring the evidence of record) 

POGO contends that:  (1) Metropolitan has not produced all of the data 

entered into its financial planning model (“model”); and (2) without access 

to the formulas and programming code comprising Metropolitan’s model, 

SDCWA and the public cannot verify Metropolitan’s 2017 and 2018 rates.  

However, as explained below, Metropolitan has provided all of the 

requested data, and the public interest in disclosure is not a factor for the 

computer software exemption of the California Public Records Act 

(“CPRA”).  Consequently, HJTA’s and POGO’s letters should be 

disregarded because they raise issues not before the Court in the present 

case. 

 

1. HJTA’s And POGO’s Asserted Concern For Disclosure Of Data Is 

Based On An Erroneous Premise; The Amici Ignore That The Trial 

Court Correctly Found Metropolitan Did Disclose All Requested 

Data To SDCWA 

 

This case does not involve the question of whether data should be 

disclosed, as both amici assume.  Therefore, the amici’s concern for 

transparency in the disclosure of electronically stored data is misplaced.  

The trial court correctly found, based on substantial evidence, that “all 

input and output data used in setting rates for the 2017 and 2018 calendar 

years appear in the spreadsheet’s worksheets that were provided to 

[SDCWA] and made available to the public.”  (PA 1012 (citing Van den 

Berg Decl., ¶ 12; Supp’l O’Brien Decl., ¶ 4; Supp’l Giardina Decl., ¶ 10).) 

 

As a result, POGO’s contention that Metropolitan is “withholding . . . data” 

(POGO letter at p. 2) is baseless.  Similarly ignoring the trial court’s ruling, 

HJTA proposes that “MWD can provide the data in its Excel format 

without giving MWD [sic] the Excel program.”  (HJTA letter at p. 2.)  But 

that is exactly what Metropolitan did.  On March 18, 2016, Metropolitan 

provided SDCWA with a DVD containing disclosable Metropolitan 
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records, including all requested data input and output from the model in the 

format of Excel worksheets, in response to SDCWA’s CPRA request.  (PA 

103-04, PA 1007-08, PA 1012.)  Nevertheless, HJTA says it supports 

SDCWA’s Petition “because Petitioner and the public are entitled to 

transparency, including as to electronically stored data.”  (HJTA letter at 

p. 2.)  HJTA misses the point:  the electronically stored data that SDCWA 

requested has already been provided to SDCWA (PA 1007-08, PA 1012) 

and is available to the public on Metropolitan’s website (PA 1008 at fn.3, 

PA 1012).  Thus, HJTA’s and POGO’s arguments and bases for concern 

are unavailing. 

 

2. Proposition 26 And Proposition 218 Have Nothing To Do With The 

Computer Software Exemption Applied In The Trial Court Ruling 

And Are Inapplicable To Metropolitan’s Rates 

 

HJTA devotes almost half of its letter to arguments about Propositions 26 

and 218, but they have nothing whatsoever to do with the computer 

software exemption of the CPRA.  HJTA’s arguments are an attempt to 

convince the Court that this case may have a broader impact than what is 

really at issue here.  However, it is undisputed that the trial court never 

addressed whether Propositions 26 or 218 apply to Metropolitan’s rates or 

charges; Metropolitan’s rates and charges were not at issue in this case.  

Thus, whether Propositions 26 or 218 require any type of disclosure beyond 

the disclosure under the CPRA was never a legal question before the trial 

court.  HJTA argues for review here on grounds never even suggested in 

this case. 

 

Rather, what was at issue in the trial court was whether Metropolitan’s 

model should be disclosed under the CPRA, and the trial court ruled that 

Metropolitan’s computer software (the model) is exempt from disclosure 

pursuant to the computer software exemption.  That exemption applies if, 

and only if:  (1) the model is computer software; and (2) the model was 

developed by a local agency.  (Gov. Code, § 6254.9.)  That is all that 

matters.  Metropolitan proved with substantial, admissible evidence, and 

the trial court correctly found, that:  (1) the model is computer software – 

formulas and programming code; (2) developed by Metropolitan, a local 

agency, over a ten-year period.  (PA 359-60, PA 423-24 at ¶ 5, PA 432 at 

¶ 5, PA 440 at ¶¶ 28-31, PA 455 at ¶ 19, PA 461 at ¶ 37, PA 462 at ¶ 42, 

PA 1009-10, PA 1011-13.)  This finding is dispositive:  Metropolitan’s 
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model is not a public record subject to the CPRA and is therefore exempt 

from disclosure.  (PA 1009-10, PA 1013.) 

 

If an agency that is actually subject to Propositions 26 or 218 fails to meet 

any of those requirements, it can be sued in a lawsuit brought pursuant to 

those constitutional provisions.  In fact, SDCWA has sued Metropolitan on 

Proposition 26 grounds, and the Court of Appeal expressly declined to 

decide whether Proposition 26 applies to Metropolitan’s rates.  (San Diego 

County Water Authority v. Metropolitan Water Dist. of Southern California 

(2017) 12 Cal.App.5th 1124, 1152 (holding that “[w]hether or not 

‘imposed,’” challenged rates did not violate Proposition 26).)  Proposition 

218 is irrelevant because it applies to property-related fees, which 

Metropolitan does not collect from SDCWA.  (See Bighorn-Desert View 

Water Agency v. Verjil (2006) 39 Cal.4th 205, 218, 220-21; see also San 

Diego County Water Authority v. Metropolitan Water Dist. of Southern 

California (2017) 12 Cal.App.5th 1124, 1153 (“Metropolitan charges for a 

service it supplies – water conveyance”).)  Thus, it is inappropriate to try to 

use Propositions 26 or 218 to attempt to convert this CPRA case to a rate 

challenge.  Moreover, the pending cases that HJTA cites involve procedural 

questions unrelated to this case.  For these reasons, the Court should 

disregard HJTA’s Proposition 26 and Proposition 218 arguments. 

 

3. POGO Argues The Wrong Exemption To The CPRA; The Trial 

Court Decided This Case Based On The Computer Software 

Exemption – Not The Separate Public Interest “Catch-All” 

Exemption 

 

POGO’s amicus letter is based on the assertion that “Southern California 

water customers have a strong interest in understanding and verifying how 

Metropolitan . . . sets its rates and charges . . . .”  (POGO letter at p. 2.)  

However, the public interest in disclosure (or nondisclosure) is a factor for 

the “catch-all exemption” for nondisclosure of public records – not the 

computer software exemption relied on by the trial court in this case.  (Gov. 

Code, § 6255; see CBS, Inc. v. Block (1986) 42 Cal.3d 646, 652 (noting the 

CPRA’s two exceptions to the general policy of disclosure of public 

records).)  The “catch-all” exemption applies where the Legislature has not 

spoken.  (See Williams v. Superior Court (1993) 5 Cal.4th 337, 346; see 

also Los Angeles Unified School Dist. v. Superior Court (2014) 228 

Cal.App.4th 222, 238 (general “catch-all” provision is separate and apart 
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from specific CPRA exemptions).)  Here, it has.  The Legislature has 

already weighed the public interest for purposes of computer software 

developed by public agencies and exempted such software from disclosure 

under the CPRA, stating that it is not even a public record.  (Gov. Code, 

§ 6254.9.)  Thus, the catch-all exemption is inapplicable. 

 

Even if the public interest in disclosure were somehow relevant for judicial 

review, SDCWA and the public do not need the model in order to verify 

how Metropolitan sets its rates and charges.  First, the formulas and 

programming code provide no guidance on rate setting and are not even 

understandable to the general public.  (PA 425 at ¶ 15, PA 462 at ¶ 39.)  

Even within Metropolitan, Mr. Van den Berg is the only person who can 

effectively run the model.  (PA 424 at ¶ 10.) 

 

Second, all of the data and documents previously provided to SDCWA in 

response to its CPRA request and provided to Metropolitan’s Board and the 

public demonstrate Metropolitan’s methodology and calculations for rate 

setting.  (PA 456 at ¶¶ 21-22, PA 462 at ¶ 40, PA 464 at ¶¶ 46-47.)  The 

data and narrative information found in the budget, revenue requirements, 

and cost of service documents are usable and understandable to the public 

and show how costs are allocated.  (PA 425 at ¶ 15, PA 456 at ¶ 22, PA 461 

at ¶ 38, PA 462 at ¶ 40.)  Metropolitan’s Cost of Service report is the 

primary document that explains Metropolitan’s proposed rates and charges, 

cost allocations, and the process and methodology for rate setting in terms 

that are understandable to Metropolitan’s Board of Directors, 

Metropolitan’s member agencies, and the public.  (PA 874 at ¶ 10.)
1
   

 

In fact, Metropolitan’s rate expert only needed to review those documents 

and the data output from the model in order to opine in 2016 on whether 

Metropolitan’s rates were set in accordance with industry standards.  (PA 

456 at ¶¶ 21-22, PA 461 at ¶ 38.)  He did not have to look at the model. 

(PA 456 at ¶¶ 21-22, PA 461 at ¶ 38, PA 484-503.)  Likewise, SDCWA’s 

own rate expert, Mr. Donahue, could also opine in 2016 on Metropolitan’s 

rates without the model, contrary to his assertion that this would not be 

possible.  (PA 141 at ¶ 19, PA 464 at ¶ 46, PA 505-21.) 

 

                                                           
1
  Further verification can be done by replicating the rate setting process, 

which is possible to do.  (PA 874 at ¶ 11.) 
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Accordingly, POGO’s improper attempts to persuade this Court with the 

alleged public interest in Metropolitan’s formulas and programming code 

should be rejected. 

 

*         *          *          * 

 

For the reasons stated above and those set forth in Metropolitan’s 

Opposition to SDCWA’s Petition, the Court should disregard the amicus 

letters submitted by HJTA and POGO and deny SDCWA’s Petition. 

 

Respectfully submitted, 

 

 

 /s/ Jill C. Teraoka  

JILL C. TERAOKA  

For Real Party in Interest The 

Metropolitan Water District of  

Southern California 

Marcia Scully (State Bar No. 80648) 

Heather C. Beatty (State Bar No. 161907) 

Jill C. Teraoka (State Bar No. 155800) 
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PROOF OF SERVICE 

State of California, County of Los Angeles 

 

I am a citizen of the United States and employed in Los Angeles 

County, California. I am over the age of eighteen years and not a party to 

the within-entitled action. My business address is 700 North Alameda 

Street, Los Angeles, California 90012.  My electronic service address is 

gosorio@mwdh2o.com. 

 On July 23, 2018, I caused The Metropolitan Water District of 

Southern California’s Response to June 27, 2018 Amicus Letters 

Submitted by Howard Jarvis Taxpayers Association and Project on 

Government Oversight to be electronically served on the interested parties 

in this action by electronic service through the Court’s approved Online 

Court Service designated as the Court’s efiling/eservice (TrueFiling) 

provider to the person(s) at the e-mail addresses set forth below: 

 

Kelly A. Aviles 

Law Offices Of Kelly Aviles 

1502 Foothill Blvd., #103-140 

La Verne, California  91750 

Tel:  (909) 991-7560 

kaviles@opengovlaw.com 

Counsel for San Diego County 

Water Authority 

 

Mark Hattam 

General Counsel 

San Diego County Water Authority 

4677 Overland Avenue 

San Diego, California  92123 

Tel:  (858) 522-6600 

mhattan@sdcwa.org 

Co-Counsel for San Diego County 

Water Authority 

 

mailto:gosorio@mwdh2o.com
mailto:kaviles@opengovlaw.com
mailto:mhattan@sdcwa.org
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Laura E. Murray 

Senior Staff Attorney 

Howard Jarvis Taxpayers 

Association 

921 11
th

 Street, Suite 1201 

Sacramento, California 95814 

Tel: (916) 444-9950 

laura@hjta.org 

Counsel for Amicus Howard Jarvis 

Taxpayers Association (HJTA) 

 

 

Via eService and by U.S. Mail 

Scott H. Amey 

General Counsel 

Neil Gordon 

Project on Government Oversight 

1100 G Street, NW, Suite 500 

Washington, D.C. 20005 

Tel: (202) 347-1122 

Scott@pogo.orgl 

ngordon@pogo.org 

Counsel for Amicus Project on 

Government Oversight (POGO) 

 

Via eService and by U.S. Mail 

 

By Overnight Delivery 

Additionally, the foregoing described document was served by 

overnight delivery.  I caused said envelope(s) to be sent by Federal Express 

in a sealed envelope or package designated by the express courier addressed 

to the person(s) on whom it is to be served: 

Hon. Judge Mary E. Wiss 

San Francisco County Superior Court 

Civil Center Courthouse, Dept. 305 

400 McAllister Street 

San Francisco, California 94102 

Tel: (415) 551-3732 

Respondent, San Francisco Superior Court 

 

By U.S. First Class Mail 

In addition, I enclosed the aforementioned-described document in 

sealed envelope(s) addressed to the persons at the addresses listed above to 

be served by mail.  I am readily familiar with the business’ practice of 

collection and processing of correspondence for mailing.  Under that 

practice, such envelope(s) would be deposited with the U.S. Postal Service 

with postage thereon fully prepaid, at Los Angeles, California. 

 

mailto:laura@hjta.org
mailto:Scott@pogo.orgl
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 I declare under penalty of perjury under the laws of the State of 

California that the above is true and correct. 

 Executed on July 23, 2018, at Los Angeles, California. 

 

          /s/ Gina Osorio   

      GINA OSORIO 
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