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IN THE COURT OF APPEAL 
OF THE STATE OF CALIFORNIA 

FIRST APPELLATE DISTRICT, DIVISION TWO 
___________________ 

SAN DIEGO COUNTY WATER AUTHORITY 
Petitioner, 

 
v. 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA, 
COUNTY OF SAN FRANCISCO 

Respondent, 
 

METROPOLITAN WATER DISTRICT OF 
SOUTHERN CALIFORNIA 

Real Party in Interest. 
___________________ 

 
REAL PARTY IN INTEREST’S OPPOSITION TO PETITION 

FOR EXTRAORDINARY WRIT 
___________________ 

 

INTRODUCTION 

The Metropolitan Water District of Southern California 

(“Metropolitan”)1 submits this Opposition to the Petition for Extraordinary 

Writ (“Petition”) filed by San Diego County Water Authority (“SDCWA”).  

As a preliminary matter, like any writ petition, a writ petition under the 

California Public Records Act (“CPRA”) may be summarily denied if it is 

procedurally deficient.  SDCWA failed to include in its Appendix all of the 

documents and exhibits Metropolitan submitted to the trial court opposing 

SDCWA’s position, in violation of Rule 8.486(b)(1)(B)  of the California 

                                                           
1  Metropolitan is a public entity.  Therefore, this Opposition is deemed 
verified pursuant to California Code of Civil Procedure Section 446. 



 

 

10 

Rules of Court.  As a result, this Court should summarily deny SDCWA’s 

Petition without reaching the merits.  (Cal. Rules of Court, Rule 8.486(b)(4) 

(“If the petition does not include the required record or explanations or does 

not present facts sufficient to excuse the failure to submit them, the court 

may summarily deny a stay request, the petition, or both”).) 

If this Court considers the merits, the Court should still deny the 

Petition. 

The key issue for review is whether Metropolitan’s financial 

planning model (“model”) is a public record subject to disclosure under the 

CPRA.  (Petitioner’s Appendix (“PA”) 1009.)  It is not.  The trial court 

correctly held, based on substantial evidence and controlling legal 

authority, that the formulas and programming code contained in 

Metropolitan’s model comprise a proprietary “computer program” 

developed by Metropolitan, a local agency, over a ten-year period.2  (PA 

1009-10, 1011, 1013.)  As such, the model is expressly excluded from the 

definition of a public record and is not subject to disclosure.  (Gov. Code, 

§ 6254.9(a).)  For this reason alone, the trial court’s Order should be 

upheld. 

SDCWA contends that:  (1) the trial court’s conclusion that the 

model is proprietary cannot support its nondisclosure; and (2) Metropolitan 

did not establish the proprietary nature of the model.  These contentions 

should be disregarded.  First, as the California Supreme Court has stated, 

Section 6254.9’s legislative history suggests that the CPRA’s exemption for 

“computer software” was intended to apply to proprietary computer 
                                                           
2  As explained below, SDCWA’s first “Issue For Review” misstates the 
issue that the trial court actually decided.  The trial court decided whether 
the model’s “formulas and programming code” are computer software (PA 
1009), not, as SDCWA suggests, whether “calculations and links” are 
computer software (Pet. at 11). 
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software developed by public agencies to allow them to recover their costs 

in developing the software.  (Sierra Club v. Superior Court (2013) 57 

Cal.4th 157, 172-73 (Sierra Club).)  Thus, the trial court’s finding that the 

model is proprietary supports its conclusion that the model falls within the 

computer software exemption.  Second, substantial evidence supports the 

trial court’s factual finding that the model is proprietary.  The court 

overruled SDCWA’s objections to the evidence (PA 1016, 1032-41, 1056-

60), and SDCWA does not assert any evidentiary error in its “Issues for 

Review.” 

Aside from the fact that the withheld formulas and programming 

code are not a public record, the trial court’s Order may also be upheld on 

two independent, alternative grounds which the trial court did not need to 

reach.  First, Metropolitan established with substantial evidence that the 

model is not subject to disclosure because it is confidential, proprietary 

material that derives independent economic value from not being generally 

known to the public or to other persons who can obtain economic value 

from its disclosure or use.  (Gov. Code, § 6254(k); Evid. Code, § 1060; Civ. 

Code, § 3426.1(d).)  As stated, SDCWA’s challenges to the trial court’s 

well-founded determination that the model is proprietary are baseless. 

Second, the model falls within the CPRA’s “catchall exception” to 

disclosure because the public interest in not forcing the disclosure of 

proprietary formulas and programming code developed over a ten-year 

period and which have economic value, clearly outweighs any alleged 

public interest in material that is of no use to the public.  (Gov. Code, 

§ 6255(a).)  Contrary to SDCWA’s argument that the public needs the 

model to understand how Metropolitan’s costs are allocated and its rates are 

set, the formulas and programming code provide no guidance on rate 

setting and are not even understandable to the general public.  (PA 425 at 
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¶ 15, PA 462 at ¶ 39.)  Instead, all of the data and documents previously 

provided to SDCWA in response to its CPRA request and provided to 

Metropolitan’s Board and the public demonstrate Metropolitan’s 

methodology and calculations for rate setting.  (PA 456 at ¶¶ 21, 22, PA 

462 at ¶ 40, PA 464 at ¶¶ 46, 47.)  In fact, SDCWA’s own rate expert was 

able to opine in 2016 on Metropolitan’s rates without the model.  (PA 464 

at ¶ 46.)   

For these reasons, as more fully explained below, the Petition lacks 

merit and should be denied.  

STANDARD OF REVIEW 

This court’s review of a trial court’s rulings on questions arising 

under the CPRA is de novo.  (American Civil Liberties Union of Northern 

Cal. v. Superior Court (2011) 202 Cal.App.4th 55, 66 (ACLU) [First Dist., 

Div. Two].)  On a petition for writ of mandamus, the evidence the appellate 

court considers “is only that submitted to the trial court.” (Id.)  To the 

extent the trial court’s findings of fact are not challenged as unsupported by 

substantial evidence, they are binding on this court and are not reviewed.  

(Rael v. Davis (2008) 166 Cal.App.4th 1608, 1617.)  If challenged, “the 

trial court’s factual determinations will be upheld if supported by 

substantial evidence.”  (ACLU, at p. 66.)  

The meaning of the term “computer software” as used in 

Government Code Section 6254.9 presents an issue of statutory 

interpretation, which this court reviews de novo.  (Claxton v. Zolin (1992) 8 

Cal.App.4th 553, 558 [“The interpretation of a statute is a question of law 

reviewed de novo by this court”].) 

SDCWA has the burden to affirmatively show errors, all judgments 

or orders are presumed to be correct, and all presumptions are indulged to 

support an order on matters as to which the record is silent.  (City of 
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Merced v. Am. Motorists Ins. Co. (2005) 126 Cal.App.4th 1316, 1322-23.) 

STATEMENT OF MATERIAL FACTS 

Metropolitan is a local agency formed under the Metropolitan Water 

District Act.  (PA 20 at ¶ 4, PA 85 at ¶ 4, PA 144, PA 1007.)  Metropolitan 

is a water wholesaler that supplies water to its 26 member agencies (one of 

which is SDCWA).  (PA 527, PA 1006-07.)  Metropolitan’s member 

agencies, or their sub-agencies, provide water to nearly 19 million people in 

Southern California.3  (Ibid.)  

A. SDCWA’s 2016 CPRA Request 

SDCWA’s February 18, 2016 CPRA request sought, in part, “any 

rate model or models used in formulating proposed rates for the 2017 and 

2018 calendar years” and “all data . . . used to generate or supporting the 

rates and charges for the 2017 and 2018 calendar years.”  (PA 134, PA 354-

57, PA 1007.)  Metropolitan determined that the request sought disclosable 

records, except for Metropolitan’s model – a proprietary computer software 

program developed by Metropolitan consisting of formulas and 

programming code – which is not a public record.  (PA 358-60, PA 423-24 

at ¶¶ 3, 5, PA 426 at ¶ 20, PA 455 at ¶ 18, PA 461-62 at ¶¶ 37-39, PA 1007-

08.)   

B. Metropolitan’s Proprietary Financial Planning Model 

The formulas and programming code contained in Metropolitan’s 

model comprise “computer software.”  (PA 423-24 at ¶ 5, PA 432 at ¶ 5, 

PA 455 at ¶ 19, PA 461-62 at ¶¶ 37, 39, PA 1009-10, PA 1011-13.)  After 

data is input, the formulas and programming code access the data, perform 

calculations, and other tasks, in order to generate output data concerning 
                                                           
3  SDCWA incorrectly refers to “virtually the entire populace of Southern 
California” as Metropolitan’s “ratepayers.”  (Pet. at 7.)  Not true.  
Metropolitan’s ratepayers are its 26 member agencies only. 
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Metropolitan’s proposed rates and charges.  (PA 423 at ¶ 4, PA 432 at ¶¶ 5, 

6, PA 439 at ¶ 24, PA 441 at ¶¶ 35, 37, PA 460 at ¶33, PA 1011.)  The 

model contains all of the typical elements of a computer software program, 

including a mechanism to launch a process, values being passed into and 

returned from a function, calls to a subroutine, and the use of variables.  

(PA 440 at ¶¶ 28-31.) 

Arnout Van den Berg, a Metropolitan employee, first began creating 

the model for Metropolitan in 2000 and continued to develop it over 

approximately the next 10 years.  (PA 423 at ¶ 3, PA 1011.)  He continues 

to update and improve the model as needed through the present.  (Ibid.)  

The model contains over 350,000 formulas, more than 10,000 of which are 

at least 100 characters in length, and 1,511 lines of original programming 

code – all created by Mr. Van den Berg.  (PA 424 at ¶¶ 6-8, PA 434-37 at 

¶¶ 16, 18-23, PA 1011.)  More than 61,000 of the formulas are complex and 

contain between 2 and 13 functions.  (PA 424 at ¶ 8, PA 435 at ¶ 19.) 

Mr. Van den Berg placed the formulas and programming code into 

128 worksheets within an Excel spreadsheet platform,4 which as received 

from Microsoft is an empty container.  (PA 424 at ¶ 7, PA 432-33 at ¶ 9, 

PA 439 at ¶ 25, PA 461 at ¶ 36, PA 464 at ¶ 47.)  The worksheets both hold 

the embedded formulas and programming code, and on their face display 

input and output data.  (PA 432-33 at ¶¶ 7, 9, PA 434-35 at ¶¶ 16-17, PA 

1012.)5  

                                                           
4  SDCWA improperly refers to the model as “the Excel spreadsheet” (Pet. 
at 7-8, 11, 24, 28-29), but as the trial court found based on substantial 
evidence, the formulas and programming code contained in the model were 
developed not by Microsoft, but by Metropolitan’s employee Arnout Van 
den Berg (PA 1011). 
5   These pages within the spreadsheet container are technically named 
“worksheets,” but they have the appearance of what many would call 
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The formulas and programming code that Mr. Van den Berg 

developed run on Excel, but are not an Excel product, nor are they “data.”  

(PA 424 at ¶ 11, PA 426 at ¶ 16, PA 431-35 at ¶¶ 4, 6-17, PA 437 at ¶ 21, 

PA 439-40 at ¶¶ 24-27, PA 441 at ¶ 37, PA 455-57 at ¶¶ 20, 23-25, PA 459-

61 at ¶¶ 32, 33, 36, 37, PA 1007, PA 1011, PA 1012.)  Mr. Van den Berg 

used Excel’s Visual Basic for Applications (“VBA”) computer 

programming language to write programming code so that the model could 

perform functions that Excel does not do and to automate tasks that would 

take a long time to do manually.  (PA 426 at ¶ 17, PA 433-34 at ¶¶ 10-16, 

PA 1011.)  In addition, he created formulas for the model which execute 

and automate various processes.  (PA 426 at ¶ 18; PA 434 at ¶ 16.)  Many 

formulas are strung together in a distinctive order to execute multiple 

functions and processes simultaneously.  (PA 426 at ¶ 18, PA 435 at ¶ 19.)  

Mr. Van den Berg decided which cell within a worksheet to place each 

formula and how all formulas and programming code would be 

programmed to function together in a particular way.  (PA 424 at ¶ 9, PA 

435-36 at ¶¶ 19-21.)  The programming code implements more 

sophisticated and complex processing steps which Mr. Van den Berg 

developed in order to meet specialized programming requirements within 

the model.  (PA 437-39 at ¶¶ 22-25.)   

The formulas and programming code provide no guidance on rate 

setting and are not understandable to the general public.  (PA 425 at ¶ 15, 

PA 462 at ¶ 39.) 

Mr. Van den Berg is the only person who can fully use the model, 

and he is the primary person responsible for operating the model by 

                                                                                                                                                               
spreadsheets.  (PA 424 at ¶ 7, PA 432-33 at ¶ 9.)  “Spreadsheets” is the 
term that has been used in referring to the produced pages and is used in 
this brief for simplicity.   
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inputting data and generating data output.  (PA 424 at ¶ 10, PA 426 at 

¶ 21.)  Access to the model is limited.  (PA 426 at ¶ 21.)  The model is 

maintained confidentially at Metropolitan, and it is considered and treated 

as proprietary.  (PA 426 at ¶ 20, PA 1012.)  Metropolitan has never sold or 

licensed the model, but retains the right to do so.  (PA 427 at ¶ 25; Gov. 

Code, § 6254.9.)  The model is subject to Metropolitan rules which provide 

that any software programs written by employees for use on Metropolitan 

computer systems:  (1) are Metropolitan’s exclusive property; and (2) may 

not be sold, transferred or otherwise copied to any other computer systems 

without the express written consent of the IT Section Manager or General 

Counsel of Metropolitan.  (PA 426-27 at ¶ 22.) 

Metropolitan’s rates consultant, Richard Giardina, confidentially 

reviewed the model for this case.  (PA 455 at ¶ 19.)  Mr. Giardina is an 

Executive Vice President with Raftelis Financial Consultants, Inc. 

(“Raftelis”) and has almost 37 years of financial and management 

consulting experience, including developing client-specific software in 

support of rate design.  (PA 451 at ¶¶ 1-2, PA 454-55 at ¶ 17.)  He has also 

reviewed hundreds of rate design models.  (PA 454 at ¶ 16.)  When Raftelis 

is hired by water agencies to develop their rates, Raftelis creates a rate 

model customized to each client.  (PA 459 at ¶ 30.)  The models are either 

produced to the client or retained by Raftelis to operate the model for the 

client.  (Ibid.)  Similar to other rate consultants, Raftelis charges clients 

more to deliver a “client ready” model.  (PA 459 at ¶¶ 30-31.)   

Based on Mr. Giardina’s experience, many rate consultants require 

clients to sign non-disclosure agreements that limit the use of the model to 

only that client.  (PA 458 at ¶ 29, PA 462-63 at ¶ 43.)  Similarly, Raftelis 

does not make public or disclose its rate models to anyone besides its 

clients because the models have significant economic value.  (PA 458 at 
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¶ 28.) 

Metropolitan’s model’s formulas and programming code are just as 

sophisticated and complex as the formulas and programming code in the 

models that Raftelis creates for its similarly situated clients serving large 

metropolitan areas.  (PA 460 at ¶ 33, PA 1012.)  The fees received by 

Raftelis for rate studies including such models can range from $200,000 to 

over $500,000.  (PA 460 at ¶ 34.)  With Metropolitan’s model remaining 

confidential, Metropolitan has the potential to sell or license its model for 

economic value to rate consultants, those who aspire to that profession, 

and/or other utilities.  (PA 460 at ¶ 35, PA 1012.)   

Mr. Giardina has consulted with Metropolitan on its rates for several 

years, most recently for Metropolitan’s 2016 rate-setting process.  (PA 455 

at ¶ 18.)  In connection with that process, Mr. Giardina opined on 

Metropolitan’s Cost of Service Report for Fiscal Year 2016/17 and 2017/18 

(“Cost of Service report”) and SDCWA’s consultant’s opinion of that 

report.  (PA 455 at ¶ 18, PA 484-503.)  Notably, neither Mr. Giardina nor 

SDCWA’s consultant needed access to Metropolitan’s model in order to 

opine on Metropolitan’s cost allocation/cost of service methodology.  (PA 

456 at ¶ 22, PA 464 at ¶ 46.)  Instead, Mr. Giardina reviewed only the Cost 

of Service report and the model’s data output in order to form his opinion.  

(PA 456 at ¶ 21.)  The only information necessary for a person to 

understand how Metropolitan sets rates are the model’s input and output, 

and the Cost of Service report.  (PA 456 at ¶¶ 21-22, PA 461-62 at ¶¶ 38, 

40, PA 464 at ¶¶ 46-47.)   

C. Metropolitan’s Response To SDCWA’s CPRA Request 

Metropolitan’s response explained that the model is “exempt from 

disclosure under Government Code Section 6254.9(a) as a proprietary 

software program developed by Metropolitan that contains nondisclosable 
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formulas and programming code” and that Metropolitan was providing all 

responsive data.  (PA 359-60, PA 1007-08.)  Metropolitan pointed out that 

SDCWA had already obtained the model in 2013 through discovery in 

other litigation, subject to a court-issued protective order.  (PA 359-60, PA 

1008 n.5.)  In that other case, when ordering Metropolitan to produce the 

model pursuant to a protective order, the San Francisco Superior Court 

stated, “To be express, this is disclosure of software.  The parties should 

negotiate a suitable protective order.”  (PA 100 at ¶ 17, emphasis added.)6   

On March 18, 2016, Metropolitan provided SDCWA with a DVD 

containing disclosable Metropolitan records, including all requested data 

input and output from the model, in response to SDCWA’s CPRA request.  

(PA 103-04, PA 1007-08.)7  Metropolitan also posted this produced data on 

its website so it was “available to all Metropolitan Board members, member 

agency staff and the public,” along with much relevant material explaining 

and supporting its proposed rates and charges for calendar years 2017 and 

2018.  (See PA 88 at ¶ 17, PA 103-04, PA 371-84, PA 427-28 at ¶ 26, PA 

1008 n.3.)     
                                                           
6  Pursuant to this direction, the parties negotiated and submitted to the San 
Francisco Superior Court a proposed stipulated protective order, agreeing 
on all terms except two that are irrelevant to this case.  (PA 671.)  SDCWA 
and Metropolitan agreed that “‘Financial Planning Model’ means a 
spreadsheet containing MWD’s proprietary computer software program 
concerning its financial planning model, which contains active (i.e., 
programmable) cells, including formulas, and programming code.”  (PA 
673.)  The court entered the protective order containing this definition, 
which is still in effect.  (PA 671.) 
7  Contrary to SDCWA’s contention that Metropolitan’s document 
production was “belated” (Pet. at 23), Metropolitan produced the requested 
data almost a month before its Board of Directors considered the proposed 
rates in a public meeting on April 12, 2016.  (PA 19 at ¶ 1; PA 103-04.)  In 
any event, SDCWA’s original Petition did not assert a claim for a late 
production. 
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Consistent with Metropolitan’s position that its model is exempt 

from disclosure, the proprietary formulas and programming code that 

constitute the model were removed from the spreadsheets displaying data 

that were produced to SDCWA.  (PA 103-04, PA 427-28 at ¶ 26, PA 432 at 

¶ 7, PA 441 at ¶¶ 33-34, PA 1007-08.)  Nevertheless, as the trial court 

found, “[E]verything that demonstrates the rate setting and all the details in 

the numbers that [Metropolitan] engaged in to arrive at [its] rates is 

contained in these spreadsheets” that were produced to SDCWA.  (PA 120 

at ll. 22-24, PA 147 at ll. 19-20, PA 148 at ll. 5-8, PA 1012, emphasis 

added.)8  The only material that Metropolitan removed from the 

spreadsheets provided to SDCWA was the formulas and programming code 

embedded within them.  (PA 103-04, PA 427 at ¶ 26, PA 432 at ¶ 6, PA 

441 at ¶¶ 33-34, PA 1007-08.)  

Soon after SDCWA filed this lawsuit on August 24, 2016, 

Metropolitan offered to again provide the model to SDCWA “with the 

proprietary formulas and code, subject to a protective order issued by the 

                                                           
8  SDCWA takes this statement out of context in order to misrepresent that 
Metropolitan “admits” that the model contains “‘everything that 
demonstrates the rate setting and all the details in the numbers that we 
engaged in to arrive at our rates . . . .’”  (Pet. at 8, 22.)  However, SDCWA 
leaves out the key words “is contained in these spreadsheets” in order to 
mislead the Court that the model – and not the spreadsheets that were 
produced (PA 147 at ll. 19-20, PA 148 at ll. 5-8) – contains this rate-setting 
information.  Also, SDCWA cites to a transcript from a hearing in April 
2013 concerning a discovery dispute in other litigation as to information 
regarding Metropolitan’s rates for calendar years 2011 and 2012.  (Pet. at 
22.)  However, in the same way Metropolitan previously produced to 
SDCWA spreadsheets containing “everything” requested regarding its 2011 
and 2012 rates, it produced to SDCWA and made available to the public 
spreadsheets containing “everything” requested regarding its 2017 and 
2018 rates – all input and output data used in setting those rates.  (PA 103-
04, PA 1012.)   
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Court in this case and subject to like parameters and restrictions as the 

existing protective order, including the penalty of contempt of court for a 

violation.”  (PA 87-88 at ¶ 16, PA 106-07, PA 1008 at n.5.)9  However, 

SDCWA declined Metropolitan’s offer.  (PA 87-88 at ¶ 16, PA 109, PA 

1008 at n.5.)   

D. The Trial Court Correctly Found That The Formulas And 
Programming Code In Metropolitan’s Model Comprise A 
Proprietary Computer Program That Is Exempt From Disclosure 
 

SDCWA waited more than a year after bringing its lawsuit in August 

2016 to file a Motion for Writ of Mandate, Injunctive, and Declaratory 

Relief (“Motion”) on November 29, 2017.10  (PA 18, PA 113.)  The Motion 

was heard on March 5, 2018 (PA 13, PA 877) and taken under submission 

on April 9, 2018 (PA 13).  On April 11, 2018, the trial court issued an 

Order denying SDCWA’s petition in its entirety.11 (PA 1006-14.)  The trial 

court expressly found that the formulas and programming code in 

Metropolitan’s model “comprise a proprietary ‘computer program,’ 

included within the CPRA’s definition of ‘computer software,’ and 

therefore [are] exempt from disclosure.”  (PA 1009-10, PA 1012-1013.)  

Accordingly, the trial court determined that Metropolitan is “not required 

under the CPRA to disclose the ‘fully functional’ version of the Financial 

Planning Model.”  (PA 1009-10, PA 1013.) 

                                                           
9  This fact, which the trial court also found (PA 1008 at n.5), belies 
SDCWA’s assertion that “Metropolitan refused to disclose a working copy 
of its rate model . . . .” (Pet. at 7-8.) 
10  SDCWA incorrectly alleges it filed its Motion on October 20, 2017.  
(Pet. at 17 at ¶ 30.) 
11  That same day, the trial court also issued an Order ruling on the parties’ 
requests for judicial notice and objections to evidence.  (PA 1016-61.) 
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ARGUMENT 

I. SDCWA’s Petition Should Be Summarily Denied Because 
SDCWA Failed To Include The Required Record 
 

A writ petition under the CPRA, like any writ petition, may be 

summarily denied if it is procedurally deficient.  (See Powers v. City of 

Richmond (1995) 10 Cal.4th 85, 114 [writ petition under CPRA may be 

summarily denied unless “timely presented in a formally and procedurally 

sufficient manner”]; see Landau v. Superior Court (1998) 81 Cal.App.4th 

191, 206, fn. 9 [“a writ petition may be summarily denied because it is not 

timely or procedurally sufficient”].) 

California Rule of Court, Rule 8.486(b)(1)(B) requires a petition that 

seeks review of a trial court ruling to be accompanied by “an adequate 

record,” including copies of “[a]ll documents and exhibits submitted to the 

trial court supporting and opposing the petitioner’s position.”  (Cal. Rules 

of Court, Rule 8.486(b)(1)(B).)  Here, SDCWA failed to include the 

following three documents that were filed in the trial court and that oppose 

SDCWA’s position:  (1) Metropolitan’s Request for Judicial Notice in 

Support of Opposition to SDCWA’s Motion for Writ of Mandate, 

Injunctive, and Declaratory Relief for Violations of the California Public 

Records Act, filed on January 16, 2018 (see PA 15); (2) Metropolitan’s 

Response to SDCWA’s Objections to Declarations and Evidence Submitted 

by Metropolitan in Support of Its Opposition to Writ of Mandate, filed on 

January 29, 2018 (see PA 14); and (3) Metropolitan’s Request for Judicial 

Notice in Support of Objections to New Evidence and Argument on Reply 

in Support of SDCWA’s Motion for Writ of Mandate, Injunctive, and 

Declaratory Relief for Violations of the California Public Records Act, 
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filed on January 29, 2018 (see PA 14).12  For this reason alone, SDCWA’s 

Petition should be summarily denied.  (Cal. Rules of Court, Rule 

8.486(b)(4) (“If the petition does not include the required record or 

explanations or does not present facts sufficient to excuse the failure to 

submit them, the court may summarily deny a stay request, the petition, or 

both”).)  

II. SDCWA’s First “Issue For Review” Is Not An Issue The Trial 
Court Decided 
 

SDCWA’s first “Issue For Review” misstates the issue that the trial 

court decided.  SDCWA asks this Court to consider whether the trial court 

erred in holding that “the calculations and links Metropolitan enters in the 

Excel spreadsheet that Metropolitan uses to set its water rates are ‘computer 

software developed by a state or local agency’ and are exempt from 

disclosure under Government Code, section 6254.9.”  (Pet. at 11.)  

However, the issue which the trial court actually decided is “whether the 

‘fully functional’ version of the Financial Planning Model, that is, the 

version containing formulas and/or programming code, is subject to 

disclosure under the CPRA, or whether it is exempt from disclosure 

pursuant to section 6254.9(a) as a ‘computer software.’”  (PA 1009.)   

As the trial court correctly found, formulas and programming code – 

not “calculations and links” – were removed from the spreadsheets 

provided to SDCWA and the public.  (PA 427 at ¶ 26, PA 432 at ¶ 7, PA 

441 at ¶¶ 33-34, PA 461 at ¶¶ 36-37.)  As Metropolitan’s counsel explained 
                                                           
12  Copies of these documents are included in Metropolitan’s Appendix 
(“MWDA”) at MWDA_0005-0007 (Metropolitan’s Request for Judicial 
Notice filed on January 16, 2018), MWDA_0009-0010 (Metropolitan’s 
Request for Judicial Notice filed on January 29, 2018), and MWDA_0019-
0052 (Metropolitan’s Response to SDCWA’s Objections to Declarations 
and Evidence filed on January 29, 2018). 
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at the hearing, “There are no links, per se, that are not formulas.  All that 

Metropolitan has removed from the spreadsheet containing worksheets are 

formulas and programming code that Mr. Van den Berg developed.” (PA 

1128 at ll. 12-15.)  There may be “links” that retrieve data, but those links 

are included in the formulas.  (PA 1129 at ll. 2-4.) 

Notably, SDCWA did not make this same argument to the trial 

court.  (See PA 113-37; PA 567-77.)  Instead, in the proceedings below, 

SDCWA improperly characterized the formulas and programming code that 

were removed as “data,” arguing that the model “contains data which can 

be used to inform the public about the process by which Metropolitan 

calculates rates and other financial data.”  (PA 126; see also PA 570 at fn.3, 

PA 573.)  SDCWA relied heavily on Sierra Club, saying that the California 

Supreme Court had “already ruled on this question, finding that data 

compiled within a software program is not exempt from disclosure.”  (See, 

e.g., PA 118-19 (citing Sierra Club, supra, 57 Cal.4th at p. 157).)   

Nonetheless, the trial court correctly pointed out that “the issue in 

Sierra Club is different from the issue before this Court.”  (PA 1012.)  As 

the trial court explained, in comparison to the “parcel data in a GIS file 

format” at issue in Sierra Club, the dispute here is “whether the formulas 

and programming code, as opposed to the actual data, contained in the 

Financial Planning Model are subject to disclosure or are exempt from 

disclosure as ‘computer software.’”  (PA 1013, italics in original.)  “Simply 

put, the formulas and programming code, are not itself data, but instead 

direct the operation of various tasks with respect to data input.”  (PA 1012.)  

This Court should therefore disregard SDCWA’s incorrect phrasing of the 

first “Issue For Review.” 
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III. The Trial Court Correctly Held That As Computer Software 
Developed By Metropolitan, Metropolitan’s Model Is Exempt 
From Disclosure Under The CPRA Because It Is Not A Public 
Record 
 

The CPRA applies only to “public records.”  (Sierra Club, supra, 57 

Cal. 4th at p. 164 (quoting Section 6252(e)).)  Section 6254.9(a) excludes 

“[c]omputer software developed by a state or local agency” from the 

definition of a public record.  (Gov. Code, § 6254.9(a).)13  The trial court 

correctly held that the formulas and programming code contained in 

Metropolitan’s model comprise a proprietary “computer program,” which is 

included within the CPRA’s definition of “computer software” (Gov. Code, 

§ 6254.9(b)), and is therefore not a public record.  (PA 1009-10, PA 1012-

13.)  However, SDCWA would have this Court ignore the key fact that 

Metropolitan’s model is not a public record and instead base its analysis on 

the inapplicable presumption that “[a]ll public records are subject to 

disclosure unless the Legislature has expressly provided to the contrary.”  

(Pet. at 25-26) (citing Williams v. Superior Court (1993) 5 Cal.4th 337, 

346.)  SDCWA’s position ignores that the CPRA expressly excludes 

computer software developed by a local agency from the definition of a 

public record.  (Gov. Code, § 6254.9(a).)   

For the computer software exemption to apply to Metropolitan’s 

model, Metropolitan had to establish two elements:  (1) the model is 

computer software; and (2) the model was developed by a local agency.  

(Gov. Code, § 6254.9(a).)  Metropolitan proved with substantial, admissible 
                                                           
13  The public interest in disclosure or nondisclosure is not a factor for the 
computer software exclusion (Gov. Code, § 6254.9), nor did SDCWA 
identify the public interest as an issue for review.  Thus, SDCWA’s 
improper attempts to persuade this Court with the alleged public interest in 
the model should be rejected.  (PA 1085 (trial court noted that “the CPRA 
does not look to the purpose for which someone wants the material”).)  



 

 

25 

evidence, and the trial court correctly found, that the model is computer 

software – formulas and programming code – developed by Metropolitan, a 

local agency, over a ten-year period.  (PA 359-60, PA 423-24 at ¶ 5, PA 

432 at ¶ 5, PA 440 at ¶¶ 28-31, PA 455 at ¶ 19, PA 461 at ¶ 37, PA 462 at 

¶ 42, PA 1009-10, PA 1011-13.)  This finding is dispositive:  

Metropolitan’s model is not a public record subject to the CPRA and is 

therefore exempt from disclosure.  (PA 1009-10, PA 1013.) 

A. The Trial Court’s Finding That The Model Is Computer Software 
Is Proper 
 

Based on the dictionary definitions of the term “software” 

contemporaneous with the adoption of Section 6254.9, the trial court 

correctly found based on substantial evidence that the formulas and 

programming code in Metropolitan’s model “comprise ‘computer software’ 

as used in section 6254.9.”  (PA 1011.) 

1. Dictionary Definitions Indicate That “Software” Includes 
Procedures And Symbolic Language That Enable A 
Computer To Perform Certain Tasks 
 

Like the California Supreme Court in Sierra Club, the trial court 

examined the dictionary definitions contemporaneous with the 1988 

adoption of Section 6254.9.14  (PA 1011.)  These definitions suggest that 

the term “software” is broadly defined to include “not just computer 

programs, but also procedures and symbolic language that enable a 

computer to perform certain tasks.”  (Ibid.)  For example, Webster’s 9th 
                                                           
14  Although it acknowledged that the Sierra Club Court found these 
definitions were not helpful, the trial court pointed out that the issue in 
Sierra Club “is different from the issue before this Court.”  (PA 1011 at 
fn.9.)  At issue in Sierra Club was “whether parcel data in GIS file format 
is ‘computer software,’” whereas the issue here is “whether the formulas 
and programming code contained in the Financial Planning Model are 
‘computer software.’”  (PA 1010 at fn.8.) 
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New Collegiate Dictionary (1987) defines “software” as “1: The entire set 

of programs, procedures, and related documentation associated with a 

system and esp. a computer system; specif: computer programs ...”  (PA 

1011.)  Similarly, the Oxford English Dictionary (2d ed. 1989) defines 

“software” as “a. The programs and procedures required to enable a 

computer to perform a specific task, as opposed to the physical components 

of the system … b. esp. The body of system programs, including compilers 

and library routines, required for the operation of a particular computer and 

often provided by the manufacturer, as opposed to program material 

provided by a user for a specific task.”  (PA 1011.)  Additionally, the 

American Heritage Dictionary (3d ed. 1992) defines “software” as “The 

programs, routines, and symbolic languages that control the functioning of 

the hardware and direct its operation….”  (PA 1011.)   

Significantly, the California Supreme Court noted that its 

interpretation was consistent with a 2005 opinion letter issued by the 

Attorney General regarding whether parcel boundary map data maintained 

in an electronic format by a county assessor is subject to disclosure under 

the CPRA.  (PA 1097; Sierra Club, supra, 57 Cal.4th at p. 176.)  The 

Attorney General opinion letter explained, “A common misconception is 

that software is also data.  It is not.  Software tells the hardware how to 

process the data.  Software is run.  ‘Data is processed.’”  (88 

Ops.Cal.Atty.Gen. 153, 159 (2005); see also id. (“defining ‘software’ as 

‘computer programs; instructions that make hardware work’”) (quoting 

Computer Dict. (3d ed. 1997) at p. 441).)   

2. The Trial Court’s Finding That The Formulas And 
Programming Code In The Model Comprise “Computer 
Software” Is Supported By Substantial Evidence 
 

The trial court’s finding that the formulas and programming code 
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contained in the model comprise “computer software” as used in Section 

6254.9 is supported by substantial evidence.  First, consistent with the 

dictionary definitions quoted above, SDCWA’s own expert concedes that 

“the ‘formulas and programming code’ in this case are simply instructions, 

‘complex’ or not, on how to calculate data by using Microsoft’s products.”  

(PA 578 at ¶ 5, emphasis added.)  SDCWA further admits that Metropolitan 

“created ‘instructions’ for the Microsoft program, using VBA, telling it 

how to process, manipulate, and calculate Metropolitan data in order to 

allocate its costs and set water rates and charges for its customers and 

ultimately the public.”  (PA 570 at ll. 2-5, emphasis added.)  This is exactly 

the definition of “computer software”:  “‘Computer software’ means a 

sequence of instructions written in any programming language that is 

executed on a computer.”  (Bus. & Prof. Code § 22947.1(c),15 emphasis 

added; see also PA 1011 (“software” includes “procedures and symbolic 

language that enable a computer to perform certain tasks”); 88 

Ops.Cal.Atty.Gen., supra, at p. 159.)   

Additionally, Metropolitan’s expert Michael O’Brien explained that 

instructions to a computer’s processor are computer software.  (PA 434 at 

¶ 16, PA 435 at ¶ 19, PA 437 at ¶ 21, PA 439 at ¶ 24, PA 440 at ¶¶ 28-29, 

PA 441 at ¶ 38) (“the model is a computer software program which defines 
                                                           
15  SDCWA mischaracterizes the Sierra Club Court’s holding as “rejecting” 
the dictionary definition that Metropolitan encouraged and the trial court 
relied on to determine that Metropolitan’s model is computer software.  
(Pet. at 33.)  However, the Sierra Club Court did not “reject” these 
definitions.  Instead, the Court simply compared the definition of 
“computer software” in California Business & Professions Code Section 
22947.1(c) to the broader definition in California Penal Code Section 
502(b)(3), which defined “computer software” to include related data.  
Sierra Club, supra, 57 Cal.4th at p. 169.  What the Court ultimately 
rejected was the Penal Code’s definition of “computer software,” which 
includes “data.”  Id. at p. 170.   
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a series of instructions to be executed”).)  Mr. O’Brien also noted:  “In 

paragraph 5 of Mr. Donahue’s Supplemental Declaration, Mr. Donahue 

commented that the formulas and programming code of Metropolitan’s 

financial planning model (“model”) are “simply instructions, ‘complex’ or 

not.”  (PA 814.)  This appears to be a confirmation that the formulas and 

programming code are computer software.  As I explained at several points 

within my original declaration dated January 11, 2018 (paragraphs 16, 19, 

21, 28-20, and 38), computer software is a series of instructions which a 

programmer defines for execution by a computer processor.”  (PA 865-66 

at ¶ 3.)  As a result, the trial court correctly found based on substantial 

evidence that the formulas and programming code in Metropolitan’s model 

“comprise ‘computer software’ as used in section 6254.9.”  (PA 1011.) 

B. The Trial Court’s Finding That Metropolitan Developed The 
Model Is Correct 
 

Both the substantial evidence in the record and Section 6254.9’s 

legislative history support the trial court’s determination that the formulas 

and programming code contained in the model were developed by 

Metropolitan, a local agency, between 2000 and 2010.  (PA 1007, PA 1011 

(citing Van den Berg Decl., ¶ 3).)   

1. Based On Substantial Evidence, The Trial Court Properly 
Found That Metropolitan Developed The Model 
 

It is undisputed that Metropolitan is a “local agency” as defined by 

Government Code Section 6252(a).  (PA 20 at ¶ 4; PA 85 at ¶ 4, PA 1007.)  

It should also be undisputed that the model was developed by Metropolitan, 

specifically, its employee Arnout Van den Berg.  (PA 423 at ¶ 3, PA 1011.)  

SDCWA itself even previously admitted that Mr. Van den Berg developed 

Metropolitan’s model.  (PA 120 at ll. 16-21.)  However, SDCWA now 

asserts that the model is “Excel software – developed by Microsoft, not 
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Metropolitan.  Metropolitan simply uses Microsoft Excel’s existing 

capabilities to enter data and make calculations about how to allocate costs 

into the various rates and charges.”  (Pet. at 28-29.)  Not true. 

The formulas and programming code that Mr. Van den Berg 

developed run on Excel, but they are not an Excel product, nor are they 

“data.”  (PA 424 at ¶ 11, PA 426 at ¶ 16, PA 431 at ¶ 4, PA 432-35 at ¶¶ 6-

17, PA 437 at ¶ 21, PA 439-40 at ¶¶ 24-27, PA 441 at ¶¶ 36-39, PA 455-57 

at ¶¶ 20, 23-25, PA 461 at ¶¶ 36-37, PA 1007, PA 1011.)  Mr. Van den 

Berg used Excel’s Visual Basic for Applications (“VBA”) computer 

programming language to write programming code so that the model could 

perform functions that Excel does not do and to automate tasks that would 

take a long time to do manually.  (PA 426 at ¶ 17, PA 433-34 at ¶¶ 10-16, 

PA 1011.)  In addition, he created formulas for the model which execute 

and automate various processes.  (PA 426 at ¶ 18, PA 434 at ¶ 16, PA 

1011.)  Many formulas are strung together in a distinctive order to execute 

multiple functions and processes simultaneously.  (PA 426 at ¶ 18, PA 435 

at ¶ 19.)  Mr. Van den Berg decided which cell within a worksheet to place 

each formula and how all formulas and programming code would be 

programmed to function together in a particular way.  (PA 424 at ¶ 9, PA 

435-37 at ¶¶ 19-21.)  The programming code implements more 

sophisticated and complex processing steps which Mr. Van den Berg 

developed in order to meet specialized programming requirements within 

the model.  (PA 437-39 at ¶¶ 22-25.)   

Contrary to SDCWA’s assertions, the trial court correctly found that 

the material that Metropolitan removed from the spreadsheets provided to 

SDCWA was not data, links, calculations, or simple Excel spreadsheets 

(Pet. at 7-8, 17, 23, 24, 34, 37, 38; PA 1012), but the formulas and 

programming code which Mr. Van den Berg developed (and thus, not an 
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Excel product).  (PA 424 at ¶ 11, PA 426 at ¶ 16, PA 431 at ¶ 4, PA 432-34 

at ¶¶ 6, 8-12, PA 439 at ¶ 25, PA 441 at ¶¶ 36-39, PA 455-57 at ¶¶ 20, 23-

25, PA 459-60 at ¶¶ 32-33, PA 461 at ¶¶ 36-37, PA 1008, PA 1011-12.)  

Excel does not produce or provide a rate setting model or service.  (PA 457 

at ¶ 24.)  Indeed, the Excel spreadsheet starts as an empty container.  (PA 

432-33 at ¶ 9.)  When Mr. Van den Berg created the model, he wrote 

programming code so the model could perform functions that Excel does 

not do16 and to automate tasks, and he wrote formulas which execute and 

automate processes.  (PA 426 at ¶¶ 17-18, PA 435-39 at ¶¶ 18-25, PA 

1011.)  The formulas and programming code of the model are just as 

sophisticated and complex as the formulas and programming code that 

Raftelis creates for its clients (and they pay for) when developing rate 

models, also in Excel.  (PA 455-56 at ¶ 20, PA 459-60 at ¶¶ 30-33, PA 

1012.)  The formulas and programming code control the functioning of 

computer hardware and direct its operation.  (PA 424 at ¶ 6, PA 426 at ¶ 17, 

PA 441 at ¶ 33.)   

As one of Metropolitan’s experts explained, functions can be simple, 

while still being basic computer programming which can be built into 

complex formulas, and ultimately, collectively grouped by the programmer 

into a substantial computer software program.  (PA 865 at ¶ 3, PA 867-68 

at ¶¶ 9-14.)  Specifically, the functions available in Excel for the 

programmer represent specific sets of processor instructions that have been 

standardized, making them easy and reliable for the programmer to 

implement.  (PA 867 at ¶¶ 9, 11.)  It is the storage of a sequence of 
                                                           
16  “The power of a computer program resides in the fact that a series of 
instructions can be defined for execution as a sequence of actions that 
produces a product which goes far beyond the rudimentary list of functions 
in the toolkit within the platform being used, such as Excel.”  (PA 865 at  
¶ 3.)   
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instructions for later execution that bridges the computer user over into 

computer software programming.  (PA 867-68 at ¶ 12.)  Here, Mr. Van den 

Berg used the functions available in the Excel and VBA platforms to create 

over 350,000 formulas and 1,511 lines of programming code, constituting a 

substantial computer software program.  (PA 424 at ¶¶ 6, 8, PA 868 at ¶ 14, 

PA 1011.)  The model is an example that shows that the computer 

programmer can record a sequence of instructions through individual 

functions for later execution.  (PA 865-66 at ¶ 3, PA 867-68 at ¶ 12.)   

Thus, the trial court properly determined that the formulas and 

programming code contained in the model comprise computer software 

developed by Metropolitan, a local agency, over a ten-year period.  

(PA 1009-11, PA 1013.)   

2. Section 6254.9’s Legislative History Supports The Trial 
Court’s Conclusion That Metropolitan Developed The 
Model 
 

The trial court also looked to the legislative history behind Section 

6254.9, which suggests that the CPRA’s exemption for “computer 

software” was intended to apply to proprietary computer software 

developed by public agencies to allow them to recoup their costs in 

developing the software.  (PA 1010.)  As the California Supreme Court 

explained, “‘The legislation evolved from a bill solely concerned with 

allowing agencies to recoup the cost of developing proprietary information 

to a statute that balanced such concerns with a general intent to maintain the 

public record status of electronically stored information.’”  (PA 1010 

(quoting Sierra Club, supra, 57 Cal.4th at p. 173).)  Thus, the Legislature 

“recognized a distinction between software and data to protect proprietary 

software while at the same time rejecting the notion that disclosure of 

databases in electronic format are protected.”  (PA 1010-11 (citing Sierra 
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Club, supra, 57 Cal.4th at p. 175).) 

a. The Trial Court’s Finding That The Model Is 
Proprietary Should Be Upheld 

The trial court properly found that “Metropolitan submitted 

sufficient evidence demonstrating the proprietary nature of the formulas 

and programming code” contained in the model and its independent 

economic value.  (PA 1012.)  Specifically, the trial court cited to the 

declaration of Metropolitan’s expert, Richard D. Giardina, as evidence of 

the model’s proprietary nature.  (Ibid.)  Mr. Giardina, an Executive Vice 

President of a finance, management and data consulting firm serving local 

government organizations, opined that the model, including its formulas 

and programming code, “is comparable with other ‘Excel-based models’ 

created by rate consultants, who are compensated for the use of their 

products.”  (PA 1012 (citing Declaration of Richard D. Giardina dated 

January 11, 2018 (“Giardina Decl.”), ¶¶ 26, 34).)  Mr. Giardina also 

explained that the model can be used by other agencies as the basis for 

developing their own unique and customized models. (PA 460 at ¶ 35, PA 

1012.)   

Furthermore, the model is maintained confidentially at Metropolitan, 

and access to the model is limited.  (PA 423 at ¶ 3, PA 426 at ¶¶ 20-21, PA 

1012.)  The model is considered proprietary and is treated as such.  (PA 426 

at ¶ 20, PA 1008, PA 1012.)  The model is subject to Metropolitan rules 

which provide that any software programs written by employees for use on 

Metropolitan computer systems:  (1) are Metropolitan’s exclusive property; 

and (2) may not be sold, transferred or otherwise copied to any other 

computer systems without the express written consent of the IT Section 

Manager or General Counsel of Metropolitan.  (PA 426-27 at ¶ 22.)  

Because Metropolitan maintains the confidential nature of the formulas and 
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programming code contained in the model, Metropolitan has the potential 

to sell or license its model for economic value to other public agencies 

and/or rate consultants.  (PA 1012 (citing Giardina Decl., ¶ 35).)  Thus, the 

trial court was correct to rule that “applying the CPRA’s exemption for 

‘computer software’ to the Financial Planning Model in this case is 

consistent with section 6254.9’s purpose of allowing public agencies to 

recoup their costs in developing the software.”  (PA 1012.)   

b. SDCWA Misstates The Purpose Of The Trial 
Court’s Conclusion That The Model Is Proprietary 

SDCWA argues that the trial court’s conclusion that the model is 

“proprietary” does not establish an exemption from disclosure under the 

CPRA.  (Pet. at 39.)  SDCWA misstates the trial court’s reasoning.  As 

explained above, the trial court here and the California Supreme Court in 

Sierra Club both found that Section 6254.9’s legislative history suggests 

that the CPRA’s exemption for “computer software” was intended to apply 

to proprietary computer software developed by public agencies to allow 

them to recover their costs in developing the software.  (PA 1010 (quoting 

Sierra Club, 57 Cal.4th at pp. 173, 175) (the Legislature “recognized a 

distinction between software and data to protect proprietary software”), 

emphasis added.)  Thus, the trial court’s conclusion that the model is 

proprietary simply bolsters its finding that the formulas and programming 

code in Metropolitan’s model, which Metropolitan developed, comprise 

computer software.  (PA 1011-12; see also Gov. Code, § 6253.9(f) 

(“Nothing in this section shall be construed to require the public agency to 

release an electronic record in the electronic form in which it is held by the 

agency if its release would jeopardize or compromise the security or 

integrity of the original record or of any proprietary software in which it is 

maintained,” emphasis added).) 
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Despite the trial court’s express consideration of the CPRA’s 

legislative history (PA 1010-11), SDCWA disingenuously contends that the 

trial court “gave no consideration to the intent of the CPRA” and cites to 

Sierra Club to show how that Court reviewed the legislative purpose of 

Section 6254.9.  (Pet. at 34.)  However, as stated, the trial court did 

specifically consider the legislative intent of Section 6254.9 as summarized 

by the California Supreme Court in Sierra Club.  (PA 1010-11.)  Thus, 

SDCWA’s arguments are meritless. 

c. SDCWA’s Contention That Metropolitan Did Not 
Establish The Model Is Proprietary Should Be 
Disregarded 

The record supports the trial court’s finding of the proprietary nature 

of the formulas and programming code.  As shown above, Metropolitan 

maintains the model confidentially, and access to the model is limited. (PA 

426 at ¶¶ 20-21, PA 1012.)  SDCWA complains that Metropolitan has 

“never licensed or sold” the model and that Metropolitan has “never 

developed an end user agreement in anticipation of granting access to any 

consumer.”  (Pet. at 40.)  However, these facts demonstrate that 

Metropolitan has consistently maintained the confidentiality of the model.  

(See Sierra Club, 57 Cal.4th at p. 176.)  SDCWA’s reliance on whether the 

model has a copyright, trademark, or patent (Pet. at 40) is misplaced.  To 

demonstrate the proprietary nature of the formulas and code, Metropolitan’s 

evidence showed that:  (1) they have independent economic value, actual or 

potential; (2) they are not generally known to the public or to other persons 

who can obtain economic value; and (3) the model is maintained 

confidentially.  (PA 414-18, PA 1012.)  Metropolitan demonstrated these 

factors through declarations that are contained in the record as explained 

below. (Ibid.)  
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SDCWA also objects on the grounds of hearsay, speculation, 

vagueness,17 and legal conclusions to Metropolitan’s well-supported 

declarations and the trial court’s finding that the model is proprietary.  (Pet. 

at 9, 40.)  This Court should ignore SDCWA’s objections that the 

declarations are “speculative,” “insufficient and improper,” or “even more 

objectionable” (Pet. at 9, 24, 26, 33, 40) because the trial court has already 

overruled these same objections.  (PA 1032-33.)  Thus, the trial court found 

that the declarations were admissible18 and sufficient evidence to support its 

ruling.  (Ibid.; PA 1012.)  SDCWA’s “Issues for Review” do not include 

any challenge to the trial court’s evidentiary rulings, nor does SDCWA 

present any evidentiary challenge “under a separate heading or subheading 

summarizing the point.”  (Cal. Rules of Court, Rule 8.204(a)(1)(B); see id., 

rule 8.485(a) [Rule 8.204 applies to writ petitions].)  SDCWA simply 

attempts to reargue the objections it made to the trial court.  But SDCWA 

does not contend that the trial court’s rulings are unsupported by substantial 

evidence; therefore, this Court should not second-guess the evidentiary 

findings of the trial court.  (Rael v. Davis, supra, 166 Cal.App.4th at p. 

1617.)  The trial court’s factual findings regarding the proprietary nature of 

the model should be upheld because they are supported by substantial 

                                                           
17  SDCWA’s reliance on Long Beach Police Officers Assn. v. City of Long 
Beach (2014) 59 Cal.4th 59, 74-75 (Pet. at 9, 26, 40), is misplaced.  In that 
case, the court found vague safety concerns in a declaration were 
insufficient to tip the balance against disclosure of officer names.  Here, in 
contrast, the trial court overruled most of SDCWA’s evidentiary objections 
and, as explained above, relied on specific statements in Mr. Giardina’s 
declaration to find the model is proprietary.  (PA 1031-41, PA 1012.) 
18  In this way, SDCWA’s case, Cal. State Univ., Fresno Assn., Inc. v. 
Superior Court (2011) 90 Cal.App.4th 810 (Pet. at 9, 26, 43), is readily 
distinguishable.  There, the court found there was “no admissible evidence 
in the record” to support confidentiality claims.  (Id. at p. 835.)   
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evidence.  (ACLU, supra, 202 Cal.App.4th at p. 66.)   

Accordingly, based on substantial evidence (including the above 

definitions of “software” and Section 6254.9’s legislative history), the trial 

court correctly found that the formulas and programming code in 

Metropolitan’s model “comprise ‘computer software’ as used in section 

6254.9.”  (PA 1011.)  As such, the trial court’s finding that the formulas 

and code constituting the model are expressly excluded from the definition 

of a public record under the CPRA and are not subject to disclosure (PA 

1009-10, PA 1012-13; Gov. Code, § 6254.9(a)) should be upheld. 

C. SDCWA Mischaracterizes Sierra Club 

Challenging the trial court’s ruling as “summarily” dismissing the 

Sierra Club decision, SDCWA misrepresents that in Sierra Club, “it was 

not merely data that was at issue,” but also “it was the links and formatted 

information entered into and analyzed by the commercially-available GIS 

software – exactly what Metropolitan has done here, but refused to 

disclose.”  (Pet. at 30.)  However, the phrase “formatted information” is 

nowhere in the Court’s decision.  Also, the word “links” appears only once 

in the Court’s decision, which states that “links to additional information on 

the parcel owners” are contained in a digital map that a user with 

appropriate software and the OC Landbase can create.  (Sierra Club, 57 

Cal.4th at p. 161.)  Thus, contrary to SDCWA’s new assertion on appeal, 

the Sierra Club Court did not decide whether “links and formatted 

information” fall within the computer software exclusion. 

SDCWA also contends that the Sierra Club’s ruling “is a plain and 

complete rejection of Metropolitan’s argument that otherwise-public 

information may become ‘computer software,’ simply by virtue of the 

agency’s decision how to use, store, or manage information through 

software operated by the agency.”  (Pet. at 30.)  SDCWA is wrong.  
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“Computer software” developed by a local agency cannot be “otherwise-

public information.”  (Gov. Code, §6254.9(a) (computer software 

developed by a local agency is not a public record).)  As the Sierra Club 

Court explained, “the issue in this case is whether the OC Landbase is 

subject to disclosure in a GIS file format” under the CPRA or whether it is 

“covered by the statute’s exclusion of ‘[c]omputer software’ . . . from the 

definition of a public record.”  (Sierra Club, supra, 57 Cal.4th at pp. 161-

62; see also PA 1012-13.)  The Court further clarified that “the OC 

Landbase refers to the County’s parcel data19 in a GIS file format” and does 

not include the software – the “programs, routines, and symbolic languages 

that control the functioning of computer hardware and direct its operation” -

- used to run it.  (Id. at p. 163; see also PA 1012-13.) 

Put simply, Sierra Club involved withheld data; this case involves 

withheld computer software. 

SDCWA’s misplaced fear that “virtually all public information 

[could] be entered or maintained in such a way that an agency could claim 

it becomes exempt ‘computer software’” (Pet. at 8) is exaggerated.  As the 

trial court properly determined, all of the public information – the requested 

data input and data output – was provided to SDCWA and the public (PA 

1012), and no data is contained in the formulas and code.  (PA 826-27 at ¶ 

4, PA 866-67 at ¶¶ 4-8.)  Accordingly, the trial court correctly found based 

on substantial evidence that the formulas and programming code contained 

in Metropolitan’s model comprise computer software.  (PA 1009-10, PA 

1012-13.)  Thus, the model is not “otherwise-public information,” and 
                                                           
19  That SDCWA knows the true issue in Sierra Club is shown by its 
Motion for Writ of Mandate:  “The California Supreme Court has also 
already ruled on this question, finding that data compiled within a software 
program is not exempt from disclosure.”  (PA 118-19 (citing Sierra Club); 
see also PA 124.) 
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SDCWA’s argument fails.  

D. The Trial Court Properly Found That Metropolitan Provided All 
Requested Input And Output Data 

The trial court correctly found that “all input and output data used in 

setting rates for the 2017 and 2018 calendar years appear in the 

spreadsheet’s worksheets that were provided to [SDCWA] and made 

available to the public.”  (PA 1012.)  SDCWA erroneously contends that 

the trial court relied on “Metropolitan’s unsupported argument that it had 

provided all of the ‘requested input and output data.’”  (Pet. at 35.)  Yet the 

trial court’s finding was expressly based on substantial evidence.  (PA 1012 

(citing Van den Berg Decl., ¶ 12; Supp’l O’Brien Decl., ¶ 4; Supp’l 

Giardina Decl., ¶ 10).)  Instead, it is SDCWA’s false claim that the trial 

court denied “public access to critical public rate-setting data” (Pet. at 8-9) 

which is unsupported.20 

1. SDCWA’s Fictional Worksheets Are Inaccurate And 
Should Be Disregarded  

Attempting to circumvent the computer software exemption, 

SDCWA speculates what the formulas in Metropolitan’s model might look 

like and misrepresents that they contain data.  (Pet. at 36-37.)  However, the 

formulas and programming code that constitute Metropolitan’s model 

contain no data.  (PA 826-27 at ¶ 4, PA 866-67 at ¶¶ 4-8.)  All input and 
                                                           
20  Whether the public has an interest in the model is not even a factor for 
determining whether the computer software exemption applies.  Instead, the 
public interest is only considered if the requested information is a public 
record (which the model is not) and the agency asserts the “catchall 
exception” for nondisclosure (Gov. Code, § 6255; see CBS, Inc. v. Block 
(1986) 42 Cal.3d 646, 652 (noting the CPRA’s two exceptions to the 
general policy of disclosure of public records)).  Accordingly, SDCWA’s 
arguments about the alleged public interest are addressed below in Section 
IV.B regarding the independent basis for nondisclosure under the catchall 
argument. 
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output data used to generate or supporting the proposed rates and charges 

are displayed on the face of the worksheets within the spreadsheet, and are 

not contained in any formulas or programming code.  (PA 424-25 at ¶¶ 11-

12, PA 427 at ¶ 26, PA 432 at ¶¶6-7, PA 461 at ¶ 37, PA 827-29 at ¶¶ 5-11, 

PA 866-67 at ¶¶ 4-5, 8, PA 874 at ¶ 10.)   

For instance, where two numbers are added together, the numbers 

are in cells displayed on the face of a worksheet and are not present in the 

formulas.  (PA 866 at ¶ 7.)  In contrast, SDCWA theorizes as to what the 

formulas may look like by embedding data elements within formulas (Pet. 

at 36 (conjecturing that the “formula bar in Excel would show “=5+3”)), 

but Metropolitan’s model does not do this (PA 826-27 at ¶ 4).  As an 

example in Metropolitan’s worksheets, the State Water Project (“SWP”) 

Costs worksheet displays SWP costs which are shown in rows on the 

worksheet as input data.  (PA 828 at ¶¶ 7-8.)  The formulas and code group 

the data, which is then fed into the Revenue Requirements Forecast, and is 

ultimately used to calculate Metropolitan’s cost of service.  (PA 828 at 

¶¶  7-8, PA 866 at ¶ 7.)  The SWP cost elements are not embedded in the 

formulas at any time.  (See PA 866 at ¶ 5.)  Thus, SDCWA’s improper 

speculation that the formulas contain data should be disregarded. 

2. SDCWA’s Argument That Mr. Van den Berg Could Not 
Locate “Input” Is Meritless  

SDCWA’s assertion that Mr. Van den Berg was not able to 

determine during his deposition the input for the worksheets on 

Metropolitan’s website (Pet. at 35 n.5) is untrue.  Mr. Van den Berg was 

able to identify the input that he was asked about on various worksheets.  

(PA 829 at ¶ 12.)  However, some of the source files SDCWA questioned 

him about are not posted on Metropolitan’s public website – where 

Metropolitan posted the materials provided to SDCWA in response to its 
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2016 CPRA request – because they are old models or worksheets that were 

not used to generate or support the proposed rates and charges for the 2017 

and 2018 calendar years.  (PA 829-30 at ¶¶ 12-15.)  Accordingly, they are 

not responsive to SDCWA’s 2016 CPRA request.  (PA 355-57.) 

For example, during his deposition, Mr. Van den Berg was asked to 

locate on Metropolitan’s website, among the materials produced to 

SDCWA in response to its 2016 CPRA request, the old model “RPM 

8.3.1._2009.xls” which appears on the Refurbishment and Replacement 

worksheet.  (PA 316 at ll. 1-10, PA 317 at ll. 7-11, PA 830 at ¶ 13.)  He 

explained that the model is not on Metropolitan’s website because it is an 

old model and it is not responsive to SDCWA’s 2016 CPRA request.  (PA 

317 at ll. 13-15.)  Furthermore, the data he was asked about (id. at PA 315 

at ll. 22-25) was not used in any calculations to generate or support the 

proposed rates and charges.  (Id. at PA 317 at ll. 19-25, PA 318 at l. 1.)  As 

a result, the trial court’s ruling that Metropolitan provided all input and 

output data used in setting rates for the 2017 and 2018 calendar years 

should be upheld. 

3. SDCWA’s Reliance On Section 6253.9(a) Is Misplaced 
 

SDCWA mistakenly relies on Government Code Section 6253.9(a) 

to argue that the public has a right to obtain the model in the format in 

which it is used.  (Pet. at 27-28.)  This ignores that the model is not a public 

record, so Section 6253.9(a) is inapplicable.  (Gov. Code, § 6253.9(a) 

(statute applies only to public records which are not exempt from 

disclosure).)   

Similarly, the trial court recognized this statute is irrelevant and 

properly rejected SDCWA’s attempt to argue Section 6253.9 at the hearing: 

[SDCWA’S ATTORNEY]:  I think that is why 6253.9, not 54, but 
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53, says that information must be disclosed in a format in which it is 

requested to clarify that there is -- to clarify this issue that they cannot give 

you a hard copy PDF, which is really the whole reason the statute was 

enacted, because agencies were refusing to disclose in electronic form and 

instead opting to print and copy the records.  

THE COURT:  Well, I don't think that's the issue here before us 

today.  It is whether the formula is software.  

(PA 1118 at ll. 6-16.) 

Lastly, Government Code Section 6253.9(f) makes clear that 

“[n]othing in this section shall be construed to require the public agency to 

release an electronic record in the electronic form in which it is held by the 

agency if its release would jeopardize or compromise the security or 

integrity of the original record or of any proprietary software in which it is 

maintained.”  (Gov. Code, § 6253.9(f), emphasis added.)  Release of the 

proprietary software which comprises the model would jeopardize or 

compromise its security.  (See Civ. Code, § 3426.1(d).)  Thus, Section 

6253.9(a) is unavailing. 

IV. Even Aside From The Computer Software Exclusion, The Model 
Is Not Subject to Disclosure Both As Confidential, Proprietary 
Material And Under The CPRA’s Catchall Exception 

There are two additional, independent bases under which the model 

is not subject to disclosure.  As the trial court pointed out, “[t]he right of 

access to public records under the CPRA is not absolute.”  (PA 1009 

(quoting Copley Press, Inc. v. Superior Court (2006) 39 Cal.4th 1272, 

1282)); see also Fredericks v. Superior Court (2015) 233 Cal.App.4th 209, 

228 (“although the evident purpose of the Act is to increase freedom of 

information by giving the public maximum access to information in the 

possession of public agencies [citation], such access to information is not 
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unlimited under the Act”).)  The CPRA has two categories of exemptions:  

“(1) materials expressly exempt from disclosure pursuant to section 6254; 

and (2) the ‘catchall exception’ of section 6255 . . . .”  (City of San Jose v. 

Superior Court (1999) 74 Cal.App.4th 1008, 1017; Gov. Code, §§ 6254(k), 

6255(a).)  Although the trial court’s Order did not address these two 

categories because the CPRA’s computer software exclusion is dispositive 

(PA 1010 at n.7), each is an independent, alternative basis to uphold the 

Order.  

A. The Formulas And Programming Code Are Excluded Because 
They Are Confidential, Proprietary Material 

The model is not subject to disclosure under Government Code 

Section 6254(k), Evidence Code Section 1060, and Civil Code Section 

3426.1(d) because the formulas and programming code are proprietary 

material that derives independent economic value, actual or potential, from 

not being generally known to the public or to other persons who can obtain 

economic value from its disclosure or use; and Metropolitan has made 

reasonable efforts to maintain the model’s confidentiality.  

Government Code Section 6254(k) of the CPRA exempts from 

disclosure records that are “exempted or prohibited pursuant to federal or 

state law, including, but not limited to, provisions of the Evidence Code 

relating to privilege.”  (Gov. Code, § 6254(k).)  Evidence Code  Section 

1060 provides “the owner of a trade secret has a privilege to refuse to 

disclose the secret, and to prevent another from disclosing it.”  (Evid. Code, 

§ 1060.)  Civil Code Section 3426.1(d) defines trade secret as 

“…information, including a formula, pattern, compilation, program, device, 

method, technique, or process, that:  (1) [d]erives independent economic 

value, actual or potential, from not being generally known to the public or 

to other persons who can obtain economic value from its disclosure or use; 
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and (2) [i]s the subject of efforts that are reasonable under the 

circumstances to maintain its secrecy.”  (Civ. Code, § 3426.1(d); see, e.g., 

Courtesy Temp. Serv. v. Camacho (1990) 222 Cal.App.3d 1278, 1288 

(enjoining use of confidential and proprietary customer lists).)  

1. The Model Is A Proprietary Formula Or Program 

As explained above, the model was developed by Metropolitan, it is 

maintained confidentially at Metropolitan, and access to the model is 

limited.  (PA 423 at ¶ 3, PA 426 at ¶¶ 20-21.)  The model is considered 

proprietary and is treated as such.  (PA 426 at ¶ 20.)  The model is subject 

to Metropolitan rules which provide that any software programs written by 

employees for use on Metropolitan computer systems:  (1) are 

Metropolitan’s exclusive property; and (2) may not be sold, transferred or 

otherwise copied to any other computer systems without the express written 

consent of the IT Section Manager or General Counsel of Metropolitan.  

(PA 426-27 at ¶ 22.)  Thus, the model consists of proprietary and 

confidential formulas and programming code.  (See Garlick v. Naperville 

Twp. (2017) 2017 ILApp.(2d) 170025 [84 N.E.3d 607] (court township’s 

software containing proprietary formulas and program code was not a 

public record under the Freedom of Information Act).) 

2. The Model Has Independent Economic Value From Not 
Being Generally Known To The Public Or To Others Who 
Can Obtain Economic Value From It 

The model has independent economic value, actual or potential, 

because if disclosed it can be used or marketed by others to their economic 

advantage and Metropolitan’s economic disadvantage.  

The formulas and programming code automate and streamline 

complex processes, which would otherwise be a time-consuming manual 

process.  (PA 424 at ¶ 6, PA 460 at ¶ 33.)  The water rate setting process is 
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unique for each utility and requires many iterations and multi-step 

calculations to achieve the operational situation and policy objectives of 

each utility.  (PA 457 at ¶ 25.)  Excel is the predominant electronic 

spreadsheet used in the rate setting process, and the formulas and 

programming code help a utility accomplish its goals. (PA 456 at ¶ 23, PA 

460 at ¶ 35, PA 1012.)  Local government utilities or hired consultants 

leverage Excel by writing formulas and programming code for rate setting 

models. (PA 457 at ¶¶ 24, 26.)  In fact, rate setting proposals submitted by 

rate consultants will include Excel-based models because of the enhanced 

features and added functionality computer software provides. (PA 457 at 

¶ 26.)   

Utility consultants commonly create rate models under contract and 

charge money to do so.  (PA 457 at ¶ 24.)  Many rate consultants restrict 

the use of rate models that they create and require clients to sign 

agreements not to release their rate models to others.  (PA 458 at ¶ 29.)  

Consultants would not make public or distribute any models to protect the 

significant economic value of them. (PA 458 at ¶ 28.)  

Metropolitan’s model has the same level of complexity and 

sophistication as rate models created in the industry by professional 

programmers.  (PA 426 at ¶ 19, PA 460 at ¶ 33, PA 1012.)  The model 

contains formulas and code similar to how other water rate models contain 

unique formulas and code developed by professional consultants.  (PA 457-

58 at ¶ 26.)  The fees received by Raftelis for rate studies including rate 

models similar in complexity to Metropolitan’s can range from $200,000 to 

over $500,000.  (PA 460 at ¶ 34.)   

Metropolitan’s model could be sold or licensed for a fee if offered 

for use in the industry.  (PA 460 at ¶¶ 34-35.)  With the model remaining 

confidential, Metropolitan has the potential to sell or license its model for 
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economic value to rate consultants, those who aspire to that profession, 

and/or other utilities.  (PA 1012.)  If the Metropolitan model were to be 

publicly disclosed, Metropolitan would no longer have the option of selling 

or licensing its model to any of these potential customers.  Rate consultants, 

those who aspire to that profession, and other utilities could appropriate the 

formulas and programming code, and market models based on this 

computer software.  (PA 460 at ¶ 35.)  In addition, other utilities could use 

this computer software as the basis of their own customized models.  (Ibid.)  

As a result, Metropolitan would be deprived of the model’s potential 

economic value.  (Ibid.)   

Thus, the model clearly has independent economic value, actual or 

potential, from not being generally known to the public or to rate experts or 

utilities who could obtain economic value from using it or marketing it for 

profit.  (PA 460 at ¶¶ 34-35, PA 462-63 at ¶¶ 42, 44-45, PA 1012; see 

Vermont Microsystems, Inc. v. Autodesk, Inc. (2nd Cir. 1996) 88 F.3d 142, 

149 (algorithm had economic value because it would “save any developer a 

great deal of time and would provide them with an efficient, polished, and 

proved fill algorithm”).)  

3. Metropolitan Has Made Reasonable Efforts To Maintain 
The Confidentiality Of The Model 

The model also satisfies the third prong of the exemption for 

protected proprietary material:  it has been subject to reasonable efforts 

under the circumstances to maintain its secrecy.  (See Civil Code, 

§ 3426.1(d); see also Courtesy Temp. Serv. v. Camacho, supra, 222 

Cal.App.3d at p. 1288 (reasonable efforts include advising employees of 

the existence of a trade secret, and limiting and controlling access).)  

Metropolitan’s model is maintained confidentially at Metropolitan, and 

access to the model is limited.  (PA 426-27 at ¶¶ 20-22.)  Metropolitan has 



 

 

46 

never made the model public.  (See PA 103-04, PA 427 at ¶ 24.)  The 

model is considered proprietary, and it is treated as such.  (PA 426 at ¶ 20.)  

Metropolitan’s long-time rate consultant had never even seen the model 

until he confidentially reviewed it for purposes of this case.  (PA 456 at 

¶ 21, PA 461 at ¶ 38.)  

SDCWA complains that Metropolitan has “never licensed or sold” 

the model and that Metropolitan has “never developed an end user 

agreement in anticipation of granting access to any consumer.”  (Pet. at 40.)  

However, these facts demonstrate that Metropolitan has consistently 

maintained the confidentiality of the model.  (See Sierra Club, supra, 57 

Cal.4th at p. 176.) 

As a result, the model is confidential, proprietary software which is 

exempt from disclosure under Government Code Section 6254(k), 

Evidence Code Section 1060, and Civil Code Section 3426.1(d) ).   

B. The Public Interest In Preserving The Confidentiality Of The 
Proprietary Material Far Outweighs Any Asserted Public Interest 
In Its Disclosure 

The CPRA includes what is referred to as a “catchall exception,” 

which applies if the agency demonstrates “that on the facts of the particular 

case the public interest served by not disclosing the record clearly 

outweighs the public interest served by disclosure of the record.”  (Gov. 

Code, § 6255(a).)  The catchall exemption “contemplates a case-by-case 

balancing process, with the burden of proof on the proponent of 

nondisclosure to demonstrate a clear overbalance on the side of 

confidentiality.”  (Michaelis, Montanari & Johnson v. Superior Court 

(2006) 38 Cal.4th 1065, 1071.)  In assigning weight to the public interest in 

disclosure, courts should look not only to the nature of the information 

requested, but also to “how disclosure of that information contributes to the 
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public's understanding of government.”  (Humane Soc'y of U.S. v. Superior 

Court (2013) 214 Cal.App.4th 1233, 1268.)  Moreover, for the interest in 

disclosure to carry any weight, “it must be more than ‘hypothetical’ or 

‘minimal.’”  (Los Angeles Unified School Dist. v. Superior Court (2014) 

228 Cal.App.4th 222, 242.)  Here, as an alternative, independent basis for 

nondisclosure, the public interest served by not disclosing the formulas and 

programming code far outweighs any purported public interest in this 

material’s disclosure.  

1. SDCWA’s Assertions That Metropolitan’s Model Is 
Necessary To Understand How Metropolitan’s Costs Are 
Allocated And Rates Are Set Are Unfounded 

The public has no interest in disclosure of the formulas and 

programming code.21  Contrary to SDCWA’s position that the public needs 

the model to know how Metropolitan “has allocated its costs to its various 

water rates” (Pet. at 35-38), the formulas and programming code provide no 

guidance on rate setting and are not even understandable to the general 

public.  (PA 425 at ¶ 15, PA 462 at ¶ 39.)  SDCWA’s claims that the public 

could use the model to, among other things, “review mass financial and 

usage data,” “check calculations,” and “run various scenarios” (Pet. at 44) 

are highly speculative.  Even within Metropolitan, Mr. Van den Berg is the 

only person who can effectively run the model.  (PA 424 at ¶ 10.)  The 

formulas and code instruct a computer how to execute a series of processes, 

to process input data to generate output data (PA 423 at ¶ 4, PA 432 at ¶¶ 5-

6, PA 439 at ¶ 24), all of which was produced to SDCWA as requested and 
                                                           
21  This case is therefore distinguishable from County of Santa Clara v. 
Superior Court (2009) 170 Cal.App.4th 1301, on which SDCWA relies 
(Pet. at 41-42).  The Santa Clara court found the public interest in 
disclosure of the GIS basemap was neither hypothetical nor minimal.  (Id. 
at p. 1325.)  Also, Section 6254.9’s computer software exemption was not 
at issue.  (Id. at p. 1322 fn.7.) 
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made available to the public (PA 1012).   

SDCWA asserts that the information sought is that which informs 

Metropolitan’s rate-setting (Pet. at 8-9, 24, 42), but that information was 

already provided to SDCWA and made available to the public on 

Metropolitan’s website, where it is still displayed.  (PA 88 at ¶ 17, PA 103-

04, PA 371-84, PA 427-28 at ¶ 26, PA 432 at ¶ 7, PA 435 at ¶17, PA 464 at 

¶ 46, PA 1012.)  All of the data and documents previously provided to 

SDCWA in response to its CPRA request and provided to Metropolitan’s 

Board and the public demonstrate Metropolitan’s methodology and 

calculations for rate setting.  (PA 456 at ¶¶ 21-22, PA 462 at ¶ 40, PA 464 

at ¶¶ 46-47.)  The data and narrative information found in the budget, 

revenue requirements, and cost of service documents are usable and 

understandable to the public and show how costs are allocated.  (PA 425 at 

¶ 15, PA 456 at ¶ 22, PA 461 at ¶ 38, PA 462 at ¶ 40.)  In fact, 

Metropolitan’s rate expert only needed to review those documents and the 

data output from the model in order to opine in 2016 on whether 

Metropolitan’s rates were set in accordance with industry standards.  (PA 

456 at ¶¶ 21-22, PA 461 at ¶ 38.)  He did not have to look at the model.  

(PA 456 at ¶¶ 21-22, PA 461 at ¶ 38, PA 484-503) 

SDCWA’s own rate expert, Mr. Donahue, also could opine in 2016 

on Metropolitan’s rates without the model, contrary to his assertion that this 

would not be possible.  (PA 141 at ¶19, PA 464 at ¶ 46, PA 505-21.)  Mr. 

Donahue is the author of the April 10, 2016 Municipal & Financial 

Services Group (“MFSG”) Report.  (PA 581 at ¶ 15, PA 455 at ¶ 18.)  His 

opinions numbered 1, 4, 5, 6, and 7 in that report specifically involve 

Metropolitan’s cost allocation.  (PA 872-73 at ¶ 6.)  Also, his opinions 

numbered 1, 2, 3, and 6 relate to Metropolitan’s rates set to recover costs.  

(Ibid.)  Further, in his opinions numbered 8 and 9, he opines on cost of 
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service standards and cost of service need.  (Ibid.)  Mr. Donahue could not 

have rendered these opinions without having determined how 

Metropolitan’s costs are allocated or how the rates and charges fund 

Metropolitan’s services.  (Ibid.)  Furthermore, the MFSG Report states that 

two other firms with rate consulting expertise hired by SDCWA were also 

able to render opinions regarding Metropolitan’s cost allocations and rate 

setting process, and Mr. Donahue accepted their findings and conclusions.  

(PA 506, PA 508, PA 875 at ¶ 14.)  Consequently, SDCWA’s assertions 

that the public needs the model to know how Metropolitan’s costs are 

allocated and rates are set are baseless. 

2. There Is No Need To Access The Model To Verify The 
Information And Calculations Which Result In 
Metropolitan’s Rates And Charges 

SDCWA’s repeated allegation that it and the public need the model 

in order to verify all the information and calculations Metropolitan uses to 

set its rates and charges (Pet. at 7, 24, 37-38, 42, 44) is not true.22  As 

Metropolitan established, that verification can be done using the data input 

to and output from the model, as well as Metropolitan’s Cost of Service 

report.  (PA 873-74 at ¶ 9.)  The data output (which SDCWA does not 

                                                           
22  Nor is Proposition 26 at issue.  (Pet. at 7, 37, 43.)  First, it is irrelevant as 
to whether the computer software exclusion applies.  Second, Proposition 
26 is inapplicable to Metropolitan’s rates because the proposition concerns 
taxes that are imposed by a local government (Cal. Const., art. XIII C, 
§ 1(e)), but Metropolitan’s rates are not “imposed”; instead, they are 
adopted by a voluntary cooperative of water agencies.  (See San Diego 
County Water Authority v. Metropolitan Water Dist. of Southern California 
(2017) 12 Cal.App.5th 1124, 1152.)  In any event, this has been a disputed 
issue between SDCWA and Metropolitan in separate litigation, and the 
Court of Appeal expressly declined to decide whether or not Metropolitan’s 
rates are imposed and thus whether or not Proposition 26 applies.  (Id. 
(holding that “[w]hether or not ‘imposed,’” challenged rates did not violate 
Proposition 26).) 
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dispute it has) was used to create Metropolitan’s Cost of Service report, 

which explains the cost allocation information and rate setting process and 

methodology in narrative form.  (PA 874 at ¶ 10.)  Metropolitan’s Cost of 

Service report is the primary document that explains Metropolitan’s 

proposed rates and charges, cost allocations, and the process and 

methodology for rate setting in terms that are understandable to 

Metropolitan’s Board of Directors, Metropolitan’s member agencies, and 

the public.  (PA 874 at ¶ 10.)  Further verification can be done by 

replicating the rate setting process, which – contrary to SDCWA’s 

contention (Pet. at 38)23 – is possible to do.  (PA 874 at ¶ 11.)  Thus, 

SDCWA’s arguments fail to show a public interest in disclosing 

Metropolitan’s proprietary model. 

3. There Is A Strong Public Interest In Not Forcing The 
Disclosure Of Metropolitan’s Proprietary Model  

There is a strong public interest in not compelling the disclosure of 

proprietary software, particularly where (as here) ten years were spent on 

its development, and it holds economic value by not being disclosed.  (PA 

423 at ¶ 3, PA 460 at ¶¶ 34-35, PA 462 at ¶ 42, PA 463 at ¶¶ 44-45.)  The 

California Legislature, in the statutes discussed above, have made that 

strong public interest apparent:  Government Code Section 6254.9(a) 

(computer software developed by a local agency is not even a public record, 

and the agency may sell, lease, or license the software for commercial or 

                                                           
23  Of the five tasks SDCWA assigned to Mr. Donahue, the only one he did 
not complete was “to replicate the rate setting process used by MWD.”  
(PA 506-07, PA 873 at ¶ 7.)  The purpose of this task was to understand 
how Metropolitan’s costs were allocated and its rates were set.  (PA 507, 
PA 873 at ¶ 7.)  Because Mr. Donahue already understood how 
Metropolitan’s costs were allocated and its rates were set (as evidenced by 
his opinions in the MFSG Report), he did not need to replicate 
Metropolitan’s rate setting process.  (PA 873 at ¶ 8.) 
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noncommercial use), Evidence Code Section 1060, and Civil Code Section 

3426.1(d) (the owner of a confidential formula or program that derives 

independent economic value, actual or potential, from not being known to 

the general public or those who can obtain economic value from its 

disclosure, has a privilege to refuse its disclosure).   

On balance, there is no public interest in the disclosure of the 

formulas and programming code that the general public cannot understand 

and that does not provide any information about Metropolitan’s rate-setting 

as is claimed; and there is a strong public interest in not forcing disclosure 

of proprietary material created at great effort and which holds economic 

value through its nondisclosure.  

V. There Is No Urgency Or Reason For This Court To Issue A 
Peremptory Writ In The First Instance 

This Court’s Palma notice indicated “that if circumstances warrant, 

the Court may issue a peremptory writ in the first instance.”  (Order (May 

23, 2018).)  Circumstances do not so warrant.   

“A court may issue a peremptory writ in the first instance ‘“only 

when petitioner’s entitlement to relief is so obvious that no purpose could 

reasonably be served by plenary consideration of the issue . . . or where 

there is an unusual urgency requiring acceleration of the normal process. . . 

.”  [Citation.]’ ” (Lewis v. Superior Court (1999) 19 Cal.4th 1232, 1241 

(Lewis); see id. at p. 1261 [“the accelerated Palma procedure is reserved for 

truly exceptional cases—primarily those in which a compelling temporal 

urgency requires immediate decision”].) 

This Opposition has demonstrated that SDCWA is not entitled to 

relief at all.  At a minimum, SDCWA’s entitlement is not “‘“so obvious 

that no purpose could reasonably be served by plenary consideration . . . 

.”’”  (Lewis, supra, 19 Cal.4th at p. 1241.) 
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Nor does this case involve any compelling temporal urgency.  

SDCWA initially filed this action on August 24, 2016, five months after 

Metropolitan responded to SDCWA’s CPRA request.  (PA 18.)  SDCWA 

then waited more than a year to file its Motion on November 29, 2017.  (PA 

113.)  The Motion was heard on the merits three months later on March 5, 

2018.  (PA 13, PA 877.)  Pursuant to Government Code Section 6259(c), 

SDCWA had 20 days to file its Petition.  However, at SDCWA’s request, 

the parties stipulated to extend the deadline by an additional 20 days so that 

SDCWA had a total of 40 days in which to prepare and file its Petition.  

(PA 1063-65.)  On the fortieth day (May 21, 2018), SDCWA filed its 

Petition.  Furthermore, Metropolitan has a two-year rate setting cycle, and 

(as SDCWA acknowledges) Metropolitan previously set its rates for 

calendar years 2017 and 2018 more than two years ago on April 12, 2016.  

(PA 84.)  Additionally, Metropolitan already set its rates for calendar years 

2019 and 2020 in April 2018; and its next rate-setting will be in April 2020, 

for calendar years 2021 and 2022.  Thus, SDCWA has no urgent need for 

Metropolitan’s model. 

For these reasons, if the Court does not deny SDCWA’s petition 

forthwith based on this Opposition, the Court should not issue a peremptory 

writ in the first instance, but should issue an order to show cause, entertain 

further briefing, schedule the matter for oral argument, and resolve the 

petition by an opinion in writing with reasons stated.  (Lewis, supra, 19 

Cal.4th at p. 1241.) 
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CONCLUSION 

 For any or all of the foregoing reasons, this Court should deny 

SDCWA’s Petition. 
 

Date: June 27, 2018    /s/ Jill C. Teraoka    

JILL C. TERAOKA 
Real Party in Interest The 
Metropolitan Water District of 
Southern California 
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CERTIFICATE OF WORD COUNT 

(Cal. Rules of Court, Rule 8.204(c)(1)) 

 The text of this Opposition, excluding Tables of Contents and 

Authorities, and this Certificate, consists of 13,382 words as counted by the 

Microsoft Word computer program used to prepare the brief. 

 

Date: June 27, 2018 

 

   /s/ Jill C. Teraoka    
JILL C. TERAOKA 
Real Party in Interest The 
Metropolitan Water District of 
Southern California 
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State of California, County of Los Angeles 

 

I am a citizen of the United States and employed in Los Angeles 

County, California. I am over the age of eighteen years and not a party to 

the within-entitled action. My business address is 700 North Alameda 

Street, Los Angeles, California 90012.   My electronic service address is 

gosorio@mwdh2o.com. 

 On June 27, 2018, I caused the REAL PARTY IN INTEREST’S 

OPPOSITION TO PETITION FOR EXTRAORDINARY WRIT 
to be electronically served via TrueFiling on the parties to this action at the 

email addresses listed below as follows: 

 

Kelly A. Aviles 
LAW OFFICES OF KELLY AVILES 
1502 Foothill Blvd., #103-140 
La Verne, California  91750 
Tel:  (909) 991-7560 
kaviles@opengovlaw.com 
Counsel for SAN DIEGO COUNTY 
WATER AUTHORITY 
 

Mark Hattam 
General Counsel 
SAN DIEGO COUNTY WATER 
AUTHORITY 
4677 Overland Avenue 
San Diego, California  92123 
Tel:  (858) 522-6600 
mhattan@sdcwa.org 
Co-Counsel for SAN DIEGO 
COUNTY WATER AUTHORITY 

 

By Overnight Delivery 

Additionally, the foregoing described document was served by 

overnight delivery.  I caused said envelope to be sent by Federal Express in 

a sealed envelope or package designated by the express courier addressed to 

the person(s) on whom it is to be served: 
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Hon. Judge Mary E. Wiss 
San Francisco Superior Court, Dept. 305 

400 McAllister Street 
San Francisco, California 94102 

Respondent, San Francisco Superior Court 
 

 I declare under penalty of perjury under the laws of the State of 

California that the above is true and correct. 

 Executed on June 27, 2018, at Los Angeles, California. 

 

          /s/ Gina Osorio   
      GINA OSORIO 
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