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 This action seeks relief from the failure of Respondent/Defendant 

METROPOLITAN WATER DISTRICT OF SOUTHERN CALIFORNIA 

(“METROPOLITAN” or “Respondent”) to perform as required by the California Public 

Records Act, Government Code, section 6250, et seq. (“CPRA”) and Article 1, Section 3, 

of the California Constitution. 

 Petitioner/Plaintiff SAN DIEGO COUNTY WATER AUTHORITY (“WATER 

AUTHORITY” or “Petitioner”) seeks a writ of mandate, injunctive and declaratory 

relief under California Code of Civil Procedure, sections 1085 and 1060 and 

Government Code, sections 6258 and 6259.  In this verified Petition, Petitioner alleges 

as follows: 

 

INTRODUCTION 

 

1. On April 12, 2016, METROPOLITAN set its rates for 2017 and 2018.  

Those rates are required to be based on and reflect the costs of the services 

METROPOLITAN provides.  The main tool that METROPOLITAN uses to assign costs 

and set its proposed rates and charges is its “Financial Planning Model” or “FPM.”  The 

Financial Planning Model is a spreadsheet that contains data and active programmable 

formulas and links that METROPOLITAN uses to determine the amount of costs it 

allocates to its proposed rates and charges. METROPOLITAN has refused to disclose a 

functioning version of the Financial Planning Model.  Without a fully functional 

version of the Financial Planning Model, neither the public nor WATER AUTHORITY 

can determine how METROPOLITAN has actually allocated its costs or arrived at its 

proposed rates and charges.  

 

2. Instead, in response to the WATER AUTHORITY’s CPRA Request, 

METROPOLITAN has released a version of its Financial Planning Model with formulas 

and links removed, thereby disabling its functionality.  By disabling the functionality of 
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the spreadsheet, it is not possible to connect data from the supporting models to the 

budget documents from which this information is allegedly drawn.  This prevents 

anyone outside of METROPOLITAN from understanding how METROPOLITAN’s 

rates are set and its costs assigned.  

 

THE PARTIES 

 

3. Petitioner/Plaintiff WATER AUTHORITY is a public agency, organized 

under the laws of the State of California.  The WATER AUTHORITY provides water to 

approximately 3.3 million people in the County of San Diego.  The WATER 

AUTHORITY is one of Respondent’s 26 member agency customers.  The WATER 

AUTHORITY’s offices are located in San Diego County at 4677 Overland Avenue, San 

Diego, California 92123.   

 

4. Respondent/Defendant METROPOLITAN is organized pursuant to the 

Metropolitan Water District Act [Stats. 1969, ch. 209 as amended; West’s California 

Water Code Append. § 109-134 (2010).]  METROPOLITAN provides wholesale water 

service to customers within its service area throughout Southern California.  

METROPOLITAN’s main office is located in Los Angeles County at 700 North Alameda 

Street, Los Angeles, CA 90012.  METROPOLITAN is a “local agency” as defined by 

Government Code §6252(a), and is, therefore, subject to the CPRA.   

 

JURISDICTION AND VENUE 

 

5. This Court has jurisdiction over this matter pursuant to Code of Civil 

Procedure, sections 1085 and 1060 and Government Code, sections 6258 and 6259.  
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6. Venue is proper in this court as Respondent is located within the County 

of Los Angeles and the acts and events giving rise to the claims occurred, in part, in the 

County of Los Angeles.  However, the lawsuit is subject to transfer of venue to a neutral 

county pursuant to Code of Civil Procedure section 394. 

 

FACTS SUPPORTING THE CAUSE OF ACTION 

 

7. On February 18, 2016, the WATER AUTHORITY sent a CPRA Request to 

METROPOLITAN (the “CPRA Request”).  A true and correct copy of the CPRA Request 

is attached hereto as Exhibit A.2  The CPRA Request, in pertinent part, sought “Any 

rate model or models used in formulating proposed rates for the 2017 and 2018 

calendar years.”  The CPRA Request defined “rate model” as “all documents, data, 

analyses, calculations, studies or other information that constitute, comprise, support 

or describe the manner in which MWD assigns costs to rates, including but not limited 

to its 'financial planning model' including the spreadsheet, formulas and programming 

code.” 

 

8. On February 26, 2016, Marcia Scully, METROPOLITAN’s General 

Counsel, responded that “[w]e have determined that your request seeks disclosable 

records, with the exception of Metropolitan’s financial planning model, which is 

exempt from disclosure under Government Code Section 6254.9(a) as a proprietary 

software program developed by Metropolitan that contains nondisclosable formulas 

and programming code.”  A true and correct copy of the Ms. Scully’s February 26 

correspondence is attached hereto as Exhibit B. 

 

                                                                 

2 All exhibits referenced herein are true and correct copies of the documents that they purport to be, and 
are incorporated by reference as if they had been set out in their entirety. 
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9. On March 4, 2016, Jim Taylor, the Acting General Counsel for the 

WATER AUTHORITY, responded to METROPOLITAN’s February 26 correspondence.  

A true and correct copy of the WATER AUTHORITY’s March 4 response is attached 

hereto as Exhibit C.  In that correspondence, Mr. Taylor noted that the CPRA, and 

case law interpreting it, conflicted with METROPOLITAN’s position: 

 
[T]he California Supreme Court issued a decision that confirms the 
Water Authority’s position that the data contained within 
METROPOLITAN’s financial planning model is a disclosable public 
record, and is not exempt from disclosure under Government Code 
6254.9. See Sierra Club v. Superior Court (2013) 57 Cal.4th 157. 
Therefore, we ask again that METROPOLITAN immediately provide us 
with its current financial planning model, in a fully functional electronic 
format, including all of the data contained therein. If METROPOLITAN 
still refuses to do so, we will have no choice but to commence litigation to 
obtain this information, which is necessary in order to analyze how 
METROPOLITAN has assigned its costs and set its rates. 

 

10. On March 11, 2016, METROPOLITAN’s General Counsel sent 

correspondence to the WATER AUTHORITY, and, once again, refused to release the 

updated financial planning model in its fully functional electronic format.  A true and 

correct copy of METROPOLITAN’s March 11 correspondence is attached hereto as 

Exhibit D.  METROPOLITAN argued that its “financial planning model is exempt 

from disclosure as proprietary software program developed by Metropolitan that 

contains nondisclosable formulas and programming code.”  

 

11. On or about March 18, 2016, and only after the public hearing on 

METROPOLITAN’s 2017/2018 rates was concluded, METROPOLITAN finally started 

disclosing information responsive to the CPRA Request.  The records provided some 

information about METROPOLITAN’s costs and rates, and included a version of 

METROPOLITAN’s Financial Planning Model.  However, the version of the FPM that 

METROPOLITAN released had crucial formulas and links removed or disabled.  Thus, 

while METROPOLITAN’s belated document production was certainly voluminous, it 
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lacked the essential information which would allow those outside of METROPOLITAN 

to understand how its rates were set and costs assigned.  By altering the Financial 

Planning Model from the form in which it is maintained in the ordinary course of its 

business and used by METROPOLITAN in its budget and rate-setting process, to a 

version lacking essential definitions, codes, and labels which tie the documents to one 

another through essential links and formulas, METROPOLITAN has rendered the 

disclosed Financial Planning Model unsearchable and unintelligible to any user, 

including the public and the WATER AUTHORITY.   

 

12. On March 22, 2016, WATER AUTHORITY once again appealed to 

METROPOLITAN to disclose a fully functioning version of its Financial Planning 

Model.   This time, WATER AUTHORITY Assistant General Manager Dennis Cushman 

sent correspondence to the entire METROPOLITAN Board of Directors.  A true and 

correct copy of that correspondence is attached hereto as Exhibit E.  In the 

correspondence, the WATER AUTHORITY objected to METROPOLITAN’s refusal to 

produce a copy of the fully functioning Financial Planning Model, noting: 

 
the financial planning model used by [METROPOLITAN]…contains 
the bases and formulae that spell out in precise detail several data 
sets and the implementing procedures that take those data sets and 
use them to determine the price of water and other services provide 
by [METROPOLITAN].  There is nothing “unique” about the rate 
setting process at [METROPOLITAN] or services provided by 
[METROPOLITAN]; it is required to conform to the same costs of 
service principles and legal requirements as any other California 
water agency.  Contrary to the statement made by 
[METROPOLITAN]’s General Counsel…, the Court in the Water 
Authority rate litigation did not make any ruling on the merits of 
whether [METROPOLITAN]’s financial planning model is 
“proprietary” or a “trade secret,” as claimed by [METROPOLITAN].   
 
We can conceive of no basis for a government agency such as 
[METROPOLITAN] to refuse to disclose to its customers -- or even 
its own board of directors -- the precise methodology and data that 
it uses to set its rates.  Without full disclosure, [METROPOLITAN] 
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cannot possibly carry its burdens, not only of disclosure, but of 
proof that its rates comply with applicable laws. Indeed, 
[METROPOLITAN] has not even shown that it is pricing water and 
services the way it says it is pricing them. 

 

13. On April 11, 2016, Ms. Scully sent correspondence on behalf of 

METROPOLITAN, and again refused to provide the Financial Planning Model to the 

WATER AUTHORITY, alleging that a stipulated protective order during discovery in 

another, unrelated case allowed METROPOLITAN to withhold the records otherwise 

responsive to the WATER AUTHORITY’s CPRA Request.  A true and correct copy of 

Ms. Scully’s April 11 correspondence is attached here to as Exhibit F.  

 

14.  On June 28, 2016, the WATER AUTHORITY’s General Counsel Mark 

Hattam responded to Ms. Scully’s correspondence and the allegations that there was a 

bar to production of the Financial Planning Model.  A true and correct copy of Mr. 

Hattam’s June 28 correspondence is attached here to as Exhibit G.  In his 

correspondence, Mr. Hattam explained that the voluntary protective order that the 

WATER AUTHORITY had stipulated to in discovery in the other, unrelated litigation, 

had nothing to do with the question of whether the records now requested by the 

WATER AUTHORITY in its CPRA Request were disclosable or not – even providing 

references to court records confirming the WATER AUTHORITY’s position. A true and 

correct copy of the stipulated protective order referenced in the letter is attached 

hereto as Exhibit H.   

 

15. On July 8, 2016, Ms. Scully replied to Mr. Hattam's June 28 letter, 

repeating her earlier arguments against production of the Financial Planning Model, 

including her opinion that the WATER AUTHORITY does not need this information 

evidencing how METROPOLITAN allocates its costs and sets its rates.  A true and 

correct copy of Ms. Scully’s July 8 correspondence is attached here to as Exhibit I.  
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16. As of the date of this Petition, the WATER AUTHORITY has received no 

further response from METROPOLITAN.  

 

17. There is a great public interest in understanding the process by which 

METROPOLITAN sets its water rates and charges.  METROPOLITAN’s refusal to 

publicly release a fully functioning version of its Financial Planning Model – the one it 

actually uses in the course of business – prevents both the WATER AUTHORITY, 

which is a member agency customer of METROPOLITAN, and the public, from 

analyzing the costs and allocations upon which METROPOLITAN’s proposed rates are 

based.  This denies the public, METROPOLITAN’s 26-member agency customers, and 

even METROPOLITAN’s own Board Members from having the information necessary 

to understand or meaningfully participate in important decisions regarding the setting 

of METROPOLITAN's water rates and charges.  

 

CAUSE OF ACTION 

FOR VIOLATIONS OF THE CALIFORNIA PUBLIC RECORDS ACT 

(RELIEF PURSUANT TO GOV. CODE § 6258; CODE CIV. PROC. §§ 1060, 1085) 

 

18. Petitioner hereby realleges and incorporates herein by this reference 

Paragraphs 1 thorough 17 of this Petition as though set forth herein in full. 

 

19. The CPRA defines terms relevant to this cause of action as follows: 
 
"Public records" includes any writing containing information relating to 
the conduct of the public's business prepared, owned, used, or retained by 
any state or local agency regardless of physical form or characteristics…. 
 
"Local agency" includes a county; city, whether general law or 
chartered; city and county; school district; municipal corporation; district; 
political subdivision; or any board, commission or agency thereof; other 
local public agency; or entities that are legislative bodies of a local agency 
pursuant to subdivisions (c) and (d) of Section 54952. 
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"Writing" means any handwriting, typewriting, printing, photostating, 
photographing, photocopying, transmitting by electronic mail or facsimile, 
and every other means of recording upon any tangible thing any form of 
communication or representation, including letters, words, pictures, 
sounds, or symbols, or combinations thereof, and any record thereby 
created, regardless of the manner in which the record has been stored.  

 

20. In 2000, in response to concerns over the ability to obtain electronic 

records, the California Legislature enacted Government Code, § 6253.9, which 

provides that: 

(a) Unless otherwise prohibited by law, any agency that has information 
that constitutes an identifiable public record not exempt from disclosure 
pursuant to this chapter that is in an electronic format shall make that 
information available in an electronic format when requested by any 
person and, when applicable, shall comply with the following: 

 (1)  The agency shall make the information available in any 
electronic format in which it holds the information. 

 (2)   Each agency shall provide a copy of an electronic record in the 
format requested if the requested format is one that has been 
used by the agency to create copies for its own use or for 
provision to other agencies. The cost of duplication shall be 
limited to the direct cost of producing a copy of a record in an 
electronic format. 

 

21. METROPOLITAN’s Financial Planning Model, including all of the data 

and information contained therein, relate to the conduct of the public’s business, and 

are used by METROPOLITAN to allocate its costs and determine proposed water rates 

and charges. 

 

22. The Financial Planning Model was prepared, owned, used or retained by 

METROPOLITAN, and is, therefore, deemed to be public records pursuant to 

Government Code, § 6252(e). 

 

23. METROPOLITAN has claimed that the Financial Planning Model is 

proprietary software and is exempt from disclosure pursuant to Government Code, § 
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6254.9, which states that “computer software developed by a state or local agency is not 

itself a public record under this chapter.”  That section defines “computer software” to 

include computer mapping systems, computer programs, and computer graphics 

systems.”  However, subdivision (d) of that section also warns that “[n]othing in this 

section is intended to affect the public record status of information merely because it is 

stored in a computer.  Public records stored in a computer shall be disclosed as required 

by this chapter.”   

 

24. The Financial Planning Model, including the data and cost allocation 

information contained therein, is not “computer software” as defined by Government 

Code, § 6254.9, and not exempt from disclosure pursuant to that section or any other 

exemption contained within the CPRA.  

 

25. METROPOLITAN has also claimed that the Financial Planning Model is 

exempt from disclosure based on a stipulated protective order entered into during 

discovery in another, unrelated case, prevents it from disclosing the records in response 

to the WATER AUTHORITY’s CPRA Request. 

 

26. The stipulated protective order (see Ex. H.) does not and cannot preclude 

METROPOLITAN from disclosing any public records, including the Financial Planning 

Model.   

 

27. The WATER AUTHORITY has exhausted its administrative remedies.  

Petitioner has made multiple requests for METROPOLITAN to disclose a fully 

functioning electronic version of its Financial Planning Model, including the data and 

information contained therein, but METROPOLITAN has repeatedly refused to comply.  

The only plain, speedy, and adequate remedy left to Petitioner is the relief provided by 

Government Code, § 6258.  
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28. The People of California have elevated the right to open government to 

one protected by their State Constitution.  The California Constitution, Article 1, Section 

3, Paragraphs (a) - (b) state: 

 
The people have the right to instruct their representatives, petition 
government for redress of grievances, and assemble freely to consult for 
the common good.   
 
The people have the right of access to information concerning the conduct 
of the people's business, and, therefore, the meetings of public bodies and 
the writings of public officials and agencies shall be open to public 
scrutiny.     
 
A statute, court rule, or other authority, including those in effect on the 
effective date of this subdivision, shall be broadly construed if it furthers 
the people's right of access, and narrowly construed if it limits the right of 
access.              

 

29. Government Code § 6258 provides: 
 
Any person may institute proceedings for injunctive or declarative relief or 
writ of mandate in any court of competent jurisdiction to enforce his or 
her right to inspect or to receive a copy of any public record or class of 
public records under this chapter.” 
 
 
30. Government Code § 6259 provides: 
 
Whenever it is made to appear by verified petition to the superior court of 
the county where the records or some part thereof are situated that certain 
public records are being improperly withheld from a member of the public, 
the court shall order the officer or person charged with withholding the 
records to disclose the public record or show cause why he or she should 
not do so. The court shall decide the case after examining the record in 
camera, if permitted by subdivision (b) of Section 915 of the Evidence 
Code, papers filed by the parties and any oral argument and additional 
evidence as the court may allow. 
 
31. Code of Civil Procedure § 1060 provides: 

Any person interested … who desires a declaration of his or her rights or 
duties with respect to another … may, in cases of actual controversy 
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relating to the legal rights and duties of the respective parties, bring an 
original action or cross-complaint in the superior court for a declaration of 
his or her rights and duties in the premises, including a determination of 
any question of construction or validity arising under the instrument or 
contract. He or she may ask for a declaration of rights or duties, either 
alone or with other relief; and the court may make a binding declaration of 
these rights or duties, whether or not further relief is or could be claimed 
at the time….” 
 
 
32. An actual controversy exists between the parties regarding 

METROPOLITAN’s responsibility to disclose records under the CPRA. 

 

33. METROPOLITAN has a ministerial duty to perform according to the laws 

of State of California, including the CPRA. 

 

34. The WATER AUTHORITY has an interest in having the laws executed 

and public duties enforced and, therefore, has a beneficial interest in the outcome of 

the proceedings. 

 

35. The WATER AUTHORITY has a clear, present, and legal right to 

METROPOLITAN’s performance of its ministerial duties, as required by the CPRA. 

 

36. METROPOLITAN has a present legal duty and present ability to perform 

its ministerial duties, as required by the CPRA. 

 

37. METROPOLITAN has refused to perform its ministerial duties as 

required by the CPRA. 

 

38. Through this action, the WATER AUTHORITY seeks no greater relief 

than would be afforded to any other member of the public.   
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39. Therefore, this Court should find that Respondent METROPOLITAN has 

violated the CPRA by refusing to release a fully functioning, electronic version of its 

Financial Planning Model in the manner and form that it retains and uses in the 

ordinary course of business and should immediately order disclosure of the requested 

records. 

 

WHEREFORE, PETITIONER PRAYS AS FOLLOWS: 

 

1. This Court issue a peremptory writ of mandate, without a hearing or 

further notice, immediately directing METROPOLITAN to disclose to the WATER 

AUTHORITY the fully functioning spreadsheet containing METROPOLITAN’s 

Financial Planning Model, including all data and formulae necessary to ensure that the 

spreadsheet is fully functional; or, in the alternative, an order to show cause why these 

records should not be released. 

 

2. This Court set “times for responsive pleadings and for hearings in these 

proceedings … with the object of securing a decision as to these matters at the earliest 

possible time,” as provided in Government Code Section 6258. 

 

3. This Court issue a declaratory judgment that: 

(a)  The records requested by Petitioner are public records; 

(b) The records requested by Petitioner are not “computer software” 

and, therefore, not exempt pursuant to Government Code, § 

6254.9, or any other exemption; and,  

(c)  Respondent METROPOLITAN WATER DISTRICT OF 

SOUTHERN CALIFORNIA violated the California Public Records 

Act by refusing to release the fully functioning spreadsheet 

containing METROPOLITAN’s Financial Planning Model, 
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including all data and formulae necessary to ensure that the 

spreadsheet is fully functional, as requested by Petitioner; and, 

 

4. That Petitioner/Plaintiff SAN DIEGO COUNTY WATER AUTHORITY 

recover attorneys' fees incurred in this action pursuant to Government Code Section 

6259 and/or Code of Civil Procedure Section 1021.5; 

 

5. For an award of costs incurred in this action; and, 

 

6. For such other and further relief as the court deems just and proper. 

 

DATED:  August 24, 2016 LAW OFFICES OF KELLY A. AVILES 
 
 
 

       
Kelly A. Aviles 

Attorney for Petitioner 
SAN DIEGO COUNTY  
WATER AUTHORITY 
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San Diego Counfy Wafer Authority
4677 Overland Avenue • San Diego, California 92123-1 233
(858) 522-6600 FAX (858) 522-6568 www.sdcwa.org

February 18, 2016

Ms. Dawn Chin
Board Executive Secretary
Metropolitan Water District of Southern California
P.O. Box 54153
Los Angeles, CA 90054-0153

Re: Request for Records Under California Public Records Act
(California Gov. Code § 6250 et seq.)

City of San Diego

Fofbrook Dear Ms. Chin:
Pubkc Uhlty D,str,ct

On behalf of my client, the San Diego County Water Authority (“SDCWA’), and pursuant to
the California Public Records Act (‘PRA”), California Government Code section 6250 et
seq., we request the following public records which are in the possession or control of the
Metropolitan Water District of Southern California (hereinafter “MWD”). “MWD,” as used
herein, includes MWD itself, MWD’s officers, representatives, agents, employees, affiliates,
accountants, consultants, attorneys, MWD’s Board of Directors, its individual directors, and

Mes1neorps Base any and all persons acting on MWD’s behalf. “MWD’s Board” and “MWD’s Board of
Directors,” as used herein, includes the Board of Directors as a whole, its directors and all
relevant Standing, Ad Hoc, Special Purpose, Temporary Committees, and all other

Municipal Water DMrkt appointments.

This request applies to every such record that is known to MWD and which MWD can
locate or discover by reasonably diligent efforts. More specifically, the records that may
contain information called for by this request include:

South Boy Irrigation District

Vallecitos Water District • Documents, communications, letters, memoranda, notes, reports, papers, files,
Valley Center books, records, contracts, agreements, telegrams, electronic mail (saved or deleted),

Municipal Water District
and other communications sent or received;

Vista Irrigation District
Printouts, diary entries and calendars, drafts, tables, compilations, tabulations,

Munesipal Water District charts, spreadsheets, graphs, recommendations, accounts, worksheets, logs, work
papers, minutes, notes, summaries, speeches, presentations, and other written

REPRESENTATWE records or recordings of or relating to any conference, meeting, visit, interview, or
telephone conversations;

County of Son Dega
• Bills, statements, invoices, and other records of any obligation or expenditure,

cancelled checks, vouchers, receipts, and other records of payment;
• Financial and statistical data, analyses, surveys and schedules;
• Audiotapes and videotapes and cassettes and transcripts thereof, affidavits,

transcripts of testimony, statements, interviews, and conversations;

A public agency providing a safe and reliable wafer suppiy to the San Diego region

MEMBER AGENCIES

Carlsbad
Municipal Water District

City 0f Del Mar

City of Escondido

City of National City

City of Oceanside

City of Poway

Helix Water District

Lakeside Water District

Olivenhain
Municipal Water District

Otuy Water District

Padre Does
Municipal Water District

Rainbow
Municipal Water District

Rincon del Diablo
Municipal Water District

Son Diegoito Water District

Santo Fe Irrigation District

PRINTED ON RECYCLED PAPER



Ms. Dawn Chin
february 18, 2016
Page 2

• Printed matter (including published articles, speeches, newspaper clippings, press releases,
and photographs); and

• Microfilm and microfiche, disks, computer files, electronically stored data (including the
metadata associated with any such written and/or spoken content), electronically stored
information, electronic devices, film, tapes, and other sources from which information can
be obtained, including materials used in electronic data processing. “Electronic’ means
relating to technology having electrical, digital, magnetic, wireless, optical, electromagnetic,
or similar capabilities. ‘Electronically stored information” means information that is stored
in an electronic medium, including data, metadata, and all electronically stored data or
information.

The term “related to,” as used in each category of public record listed below, means directly or
indirectly, in whole or in part, comprising, referring to, concerning, evidencing, connected with,
commenting on, affecting, responding to, showing, describing, discussing, analyzing, reflecting or
constituting.

The term “rate model,” as used in each category of public record listed below, means all documents,
data, analyses, calculations, studies or other information that constitute, comprise, support or
describe the manner in which MWD assigns costs to rates, including but not limited to its “financial
planning model,” including the spreadsheet, formulas and programming code.

If a record responsive to a request was, but no longer is, in your possession, custody, or control, state
precisely what disposition was made of it (including its present location and who possesses or
controls it) and identify the person(s) who authorized or ordered such disposition.

Records produced in response to this request should be produced as they are kept in the usual
course of business or should be organized and labeled to correspond with the categories in the
request. All electronically stored information shall be produced in its native format with all
metadata intact.

The requested records are:

1. Any rate model or models used in formulating proposed rates for the 2017 and 2018
calendar years.

2. All data, analyses and studies, if any, and cost of service analysis used to generate or
supporting the rates and charges proposed for the 2017 and 2018 calendar years, as described in
MWD Board Memo 9-2 dated 2/9/20 16 (Finance and Insurance Committee).

3. All data, analyses and studies, if any, and cost of service analysis used to generate or
supporting a proposed reduction of the Readiness-to-Serve and Capacity Charges for 2017.

4. All data, analyses and studies, if any, demonstrating the proportionate benefit each of
MWD’s 26 customer member agencies will receive from the expenditure of revenues collected
from the rates and charges proposed for the 2017 and 2018 calendar years.

5. All data, analyses and studies, if any, that support the conclusion that demand
management programs provide distribution and conveyance system benefits, including
identification of those parts of the distribution and conveyance system where additional capacity
is needed and the customer member agencies that benefit from that capacity being made
available.
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6. All data, analyses, opinions and studies, if any, that support the conclusion that
suspension of the property tax restriction in Section 124.5 of the MWD Act is essential to
MWD’s fiscal integrity, as described in MWD Board Memo 9-2 at page 3.

7. All data, analyses and studies, if any, supporting the findings, conclusions,
recommendations and water supply development targets identified in MWDs 2015 IRP
Technical Update Issue Paper Addendum.

8. All data, analyses and studies, if any, supporting the findings, conclusions,
recommendations and water supply development targets identified in MWDs Integrated Water
Resources Plan 2015 Update.

Within ten (10) days of receipt of this PRA request, please contact me at (858) 522-6791 to discuss
whether MWD has records responsive to this request, the page count and cost of copying the records,
and whether the documents are also available in electronic format.

Sincerely,

Acting General Counsel

cc: MWD Public Records Administrator (by email at pruadministration@mwdh2o.com)
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San Diego County Water Authority
4677 Overland Avenue • San Diego, California 921 23-1 233
(858) 522-6600 FAX (858) 522-6568 www.sdcwa.org

March 4, 2016

MEMBER AGENCIES

Carlsbad
Municipal Water District

City of Del Mar

City of Escondido

City of Nahonal City

City oI Oceanside

City of Poway

City of San Diego

Fallbrook
Public Utility District

Helm Water District

Lakeside Water District

Oliveehain
Municipal Water Districi

Otay Water District

Padre Dam
Municipal Water District

Camp Pendleton
Marine Corps Base

Rainbow
Municipal Water District

Ramona
Municipal Water District

Rincan del Diablo
Municipal Water District

San Dieguito Water District

Santa Fe Irrigation District

South Bay Irrigation District

Vallecitus Water District

Valley Center
Municipal Water District

Vista Irrigation District

Yuima
Municipal Water District

OTHER
REPRESENTATIVE

County of San Diego

Marcia Scully, Esq.
General Counsel
Metropolitan Water District of Southern California
P.O. Box 54153
Los Angeles, CA 90054-0 153

Re: San Diego Public Records Act Request of February 18, 2016

Dear Ms. Scully:

I have reviewed your February 26 correspondence, which responds to our February 1$
California Public Records Act Request (the “Request”). As you know, the Request seeks
categories of information necessary to evaluate MWD’s current proposed rates for 2017
and 201$.

In your correspondence, you have denied our request for Metropolitan’s financial
planning model, claiming that it is exempt under Government Code section 6254.9 as “a
proprietary software program developed by Metropolitan that contains nondisclosable
formulas and programming code.” As you note, the Water Authority received the
previous financial planning model in 2013. That disclosure, made in litigation, was
subject to a protective order requested by MWD, which for timing reasons, the Water
Authority chose not to challenge at that time. Our Request seeks public disclosure of the
financial planning model, with updated data, relating to the current rate setting process
for 2017 and 2018 rates and charges.

You may or may not be aware, after the protective order was issued, the California
Supreme Court issued a decision that confirms the Water Authority’s position that the
data contained within MWD’s financial planning model is a disclosable public record,
and is not exempt from disclosure under Government Code 6254.9. See Sierra Club v.
Superior Court (2013) 57 Cal.4th 157. Therefore, we ask again that MWD immediately
provide us with its current financial planning model, in a fully functional electronic
format, including all of the data contained therein. If MWD still refuses to do so, we will
have no choice but to commence litigation to obtain this information, which is necessary
in order to analyze how MWD has assigned its costs and set its rates.

As to the other requested records, your correspondence notes that MWD will notify us in
14 days of the date on which you will provide responsive records. However, a delay in
both your response and the production of records is unacceptable since MWD is currently

A public agency providing a safe and reliable water supply to the San Diega regian
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in the process of setting rates that will be formally acted upon by the board at its April 12
board meeting. Given the immediacy of rate adoption, it is evident that the responsive
records, which all seek the underlying data that MWD used in determining its proposed
rates, are readily available and should be immediately disclosed. Since the public hearing
on MWD’s proposed rates is just four days away, and the proposed rates are scheduled to
be adopted on April 12, it is of great public importance that both MWD and the public
receive as much information as possible now. At a minimum, MWD should immediately
provide access to all available data, including any cost of service studies or reports upon
which the data rely, and studies that may have been conducted, and more detailed budget
information to the lowest level of data that MWD collects or uses to develop the budget
(typically, this would include line by line account numbers, by department, including all
activities and programs). Any additional data should also be provided on a rolling
production basis.

Sincerely,

p9
Jam sJ.Tayl

.j Acting Genera ounsel
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THE METROPOLITAN WATER DISTRICT 
OF SOUTHERN CALIFORNIA 

Office of the General Counsel 

March 11, 2016 

James J. Taylor, Esq. 
General Counsel 
San Diego County Water Authority 
4677 Overland A venue 
San Diego, California 92123-1233 

Dear Mr. Taylor: 

Further Response to Public Records Act Request Dated February 18, 2016 

This letter follows up on our letter dated February 26, 2016 regarding San Diego County 
Water Authority's ("SDCWA") February 18, 2016 Public Records Act ("PRA") request and 
responds to your further letter dated March 4, 2016. 

In our February 26 letter, we stated that we would notify you within 14 days of the date 
Metropolitan will produce disclosable records responsive to SDCWA's PRA request. We will 
provide disclosable responsive records to you on DVD(s) by March 18, 2016. This production 
will not include records already provided to: (1) the Metropolitan Board of Directors, and/or 
(2) SDCWA in response to its prior PRA requests or in connection with the SDCWA v. MWD 
litigation. Given the voluminous amount of information requested, Metropolitan reserves the 
right to make supplemental productions of any records it is unable to collect and prepare by 
March 18. 

In your March 4 letter, you objected again to Metropolitan's longstanding position that its 
financial planning model is exempt from the PRA. As we have previously stated many times, 
the Metropolitan financial planning model is exempt from disclosure as a proprietary software 
program developed by Metropolitan that contains nondisclosable formulas and programming 
code. In your letter, you argued that as a result of the decision in Sierra Club v. Superior 
Court (2013) 57 Cal.4th 157, SDCWA is entitled to disclosure of the "current financial 
planning model, in a fully functional electronic format .... " However, in Sierra Club, the 
California Supreme Court held that raw data used in a computer software program is not 
exempt from the PRA, as it is not itself "computer software." Id. at 170-171; see also, 
Fredericks v. Superior Court (2015) 233 Cal.App.4th 209, 234-235; Community Youth Athletic 
Center v. City a/National City (2013) 220 Cal.App.4th 1385, 1426. As the California Court of 
Appeal recently explained, "the computer software required to manipulate the database 
remained properly exempt from disclosure" and the Sierra Club decision "illustrates that the 
statutory scheme requires a case-by-case balancing process." Fredericks, 233 Cal.App.4th 
at 235. 
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James J. Taylor, Esq. 
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Notably, you concede the limitation of the Sierra Club decision in your letter, stating that it 
means that data contained within MWD's financial planning model is a disclosable public 
record. However, you then state the unsupported and erroneous conclusion that as a result, 
SDCW A may properly "ask again that MWD immediately provide [SDCW A] with its current 
financial planning model, in a fully functional electronic format . ... " (Emphasis added.) 
Your request for the proprietary software that runs the database remains unsupported by the 
law and in fact is contradicted by the authority you have cited. 

Thus, Metropolitan maintains its position that its financial planning model is exempt from 
disclosure under the PRA. As Metropolitan has done in the past in response to prior PRA 
requests, Metropolitan will produce responsive spreadsheets containing financial data used in 
the financial planning model. Metropolitan will remove the proprietary formulas and code 
from the spreadsheets. 

As you know, Metropolitan has made a significant amount of information and documents 
available to Metropolitan's Board, the member agencies, and the public since the initiation of 
the current budget and rates process on January 28, 2016, when staff distributed the proposed 
biennial budget and ten-year financial forecast. Since that date, Metropolitan has made 
additional information and documents available through meetings of the Board's Finance and 
Insurance Committee, the three budget and rates workshops held so far, and one public 
hearing. Next week, staff plans to post Metropolitan's cost of service report and further 
material on Metropolitan's website for review by the Board, member agencies, and the public. 

Should you have any further questions regarding Metropolitan's response to SDCWA's PRA 
request, please feel free to contact me. 

Very truly yours, 

~ 
General Counsel 
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March 22, 2016 
 
Randy Record and  
   Members of the Board of Directors 
Metropolitan Water District of Southern California 
P.O.Box 54153 
Los Angeles, CA 90065-0153 
 
RE: Final Demand for Financial Planning Model  
 
Dear Chair Record and Board Members: 
 
First, however tardy, we appreciate that MWD is beginning to provide some additional 
information regarding its proposed rates and charges for calendar years 2017 and 2018, 
including information posted on the web site and made available on March 20, 2016, in 
response to the Water Authority's Public Records Act request.  While we are still in the process 
of reviewing this information, a preliminary review by our staff and consultants indicates that 
the material that has been provided still does not show -- as MWD must -- how MWD has set its 
rates and charges, much less that MWD complies with governing cost of service requirements.  
Many of the documents are either redundant (i.e., contain the same material and level of detail 
as other documents) or do not even appear relevant to review of MWD's cost of service 
methodology.   
 
For board members who may not be aware of the role and importance of the financial planning 
model used by MWD, it contains the bases and formulae that spell out in precise detail several 
data sets and the implementing procedures that take those data sets and use them to 
determine the price of water and other services provided by MWD.  There is nothing "unique" 
about the rate setting process at MWD or services provided by MWD; it is required to conform 
to the same cost of service principles and legal requirements as any other California water 
agency.  Contrary to the statement made by MWD's General Counsel during today's Finance and 
Insurance Committee/Budget and Rates Workshop #4 meeting, the Court in the Water Authority 
rate litigation did not make any ruling on the merits of whether MWD's financial planning model 
is "proprietary" or a "trade secret," as claimed by MWD.   
 
We can conceive of no basis for a governmental agency such as MWD to refuse to disclose to its 
customers -- or even its own board of directors -- the precise methodology and data that it uses 
to set its rates.   Without full disclosure, MWD cannot possibly carry its burdens, not only of 
disclosure, but of proof that its rates comply with applicable law.  Indeed, MWD has not even 
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shown that it is pricing water and services the way it says it is pricing them.  Basically, MWD is 
saying, “just trust us;” but that's not good enough to meet California legal requirements, let 
alone the transparency required of public agencies and board member public servants entrusted 
with ratepayer dollars.   
 
We are asking again, in the hope of avoiding litigation over failure to disclose this public 
information, that MWD voluntarily make available to its customers its financial planning model 
showing how it prices the services it sells those customers -- MWD's 26 member public agencies 
-- and the almost 19 million ratepayers they serve.   
 
Sincerely, 

 
 
Dennis A. Cushman 
Assistant General Manager 
 
CC: San Diego County Water Authority Board of Directors 
          Jeff Kightlinger, MWD General Manager 
 Marcia Scully, MWD General Counsel 
 Maureen Stapleton, Water Authority General Manager 
 Mark Hattam, Water Authority General Counsel 
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THE METROPOLITAN WATER DISTRICT
OF SOUTHERN CALIFORNIA

Office of the General Counsel

Via E-mail and U.S. Mail

April 11,2016

Dennis Cushman
Assistant General Manager
San Diego County Water Authority
4677 Overland Avenue
San Diego, CA 92123-1233

Re: Letter dated March 22,2016

Dear Mr. Cushman:

I have been asked to respond to your March 22,2016letter to Metropolitan Water District of
Southern California (Metropolitan) Board Chairman Randy Record and Members of the Board of
Directors of Metropolitan, re "Final Demand for Financial Planning Model."

Initially, it is important to note that Metropolitan provided the financial planning model to the

San Diego County Water Authority (SDCV/A) in20l3 for use by SDCWA in the pending
litigation between SDCWA and Metropolitan. The financial planning model was provided in
accordance with a protective order (attached) issued by Judge Karnow and stipulated to by
counsel for SDCWA and Metropolitan.

The financial planning model is not data. It is not a description of the basis or rationale for
Metropolitan's proposed rates and charges. The financial planning model is simply a proprietary
software program consisting of cells with formulas and code. All of the data output of the

frnancial planning model for the current rate-setting cycle has been provided to SDCWA and is
available to the public on Metropolitan's website. Metropolitan has previously provided to
SDCWA the model's output for past rate-setting cycles as well. As we have discussed in our
prior letters, the California Public Records Act excludes from disclosure computer software,
including a computer program, developed by a local agency. Cal. Govt. Code $ 6254.9; Sierra
Club v. Superior Court, 57 Cal.4th 157, 170-I7l (2013) (data that is not computer software is

disclosable); Fredericks v. Superior Court,233 Cal.App.4th209,234-235 (2015) (computer

software is not disclosable).

The Courl's protective order defines the financial planning model as "a spreadsheet containing
Metropolitan's proprietary software program conceming its financial planning rate model, which
contains active (i.e., programmable) cells, including formulas, and programming code." (Order,

700 N. Alameda Street, Los Angeles, California 90012 . Mailing Address: Box 54153, Los Angeles, California 90054-0153 . Telephone (213) 217-6000
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pg. 2 (emphasis added).) The Couft's restrictions to protect this proprietary program include:
the model could only be used for the litigation; only a limited number of designated persons

could have access; each designated person was required to certify that he or she was bound by
the order before obtaining access, and to agree that violation of the order may be punishable as

conternpt of court; the model could not be downloaded, copied, or replicated in any way, or
transmitted, removed, or transferred; to prevent such activity, the model was contained on two
computers provided by Metropolitan which were required to be maintained in locked-down
rooms that prevented such activity and to which only the designated persons had access; and the

model and any material or analysis from which any formulas or code could be determined was

designated "HIGHLY CONFIDENTIAL." (Order, pgs. 1, 3-7, and Ex. A.)

When SDCV/A sought the financial planning model in the SDCWA v. Metropolitanlitigxion, it
represented to the Court that SDCWA required the formulas and code in order to litigate the

case, stating in particular that this was necessary in order for SDCWA to calculate damages

under the parties' Exchange Agreement.

As it turned out, after obtaining it, SDCWA then never used the financial planning model

whatsoever in the litigation. Certainly if the model had the importance and uses that you claim
in your March 22Ietter, SDCWA would have used it in the case.

Because the Court's protective order enables SDCV/A to retain the hnancial planning model

under these restricted measures during the pendency of the litigation, through the appeal,

SDCWA still has the model in its possession. Contrary to SDCWA's asserlion that it is legally
entitled to use the model for any reason and without restrictions, the Coutt's otder states

otherwise. Any use of the model that is not in compliance with the protocol and requirements of
the Court order is at the risk of contempt of court.

As to the other statements in your letter, as part of a multi-month public process, Metropolitan
staff has provided to the Metropolitan Board and the public extensive relevant material detailing
and explaining the proposed budget for 2016117 and2017lI8 and the proposed rates and charges

for 2017 and2018, including a detailed cost of service report. Metropolitan staff has
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consistently provided more information to its Board and the public about its proposed rates than
many agencies, including SDCV/A.

Very truly yours,

Marcia Scully
General Counsel

Attachment: San Francisco Superior Court's Amended Stipulated Protective Order Regarding
Metropolitan Water District of Southern California's Financial Planning Model,
filed November 12, 2013.

cc: Metropolitan Board Chairman Randy Record
Metropolitan Board of Directors
SDCWA Board of Directors
Jeff Kightlinger, Metropolitan General Manager
Maureen Stapleton, SDCWA General Manager
Mark Hattam, SDCWA General Counsel
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THE METROPOLITAN WATER DISTRICT
OF SOUTHERN CALIFORNIA

Office of the General Counsel

Via E-mail and U.S. Mail

July 8, 2016

Mark J. Hattam
General Counsel
San Diego County'Water Authority
4677 Overland Avenue
San Diego, CA 92123-1233

Re: Letter dated June 28 20r6

Dear Mark

This letter responds to your letter dated June 28, 2016 regarding SDCV/A's request under the
California Public Records Act (CPRA) for Metropolitan's financial planning model. The model
is a proprietary computer software program. It consists of cells with formulas and code.
Metropolitan developed the proprietary software over several years.

A request under the CPRA is a request for material that is a matter of public record. Any person
may ieceive, use, and give such public material to others without any restrictions.l No court has

ever ruled that Metropolitan's financial planning model is a public record that must be disclosed
under the CPRA. My prior letters, including my April ll,2016 letter, have explained the legal
basis for nondisclosure under the CPRA.

In addition, no court has ever ruled that the financial planning model must be disclosed in
litigation without any restrictions. The only court ruling regarding the model was in the SDCWA
v. Metropolitanlitigation, in which Judge Kamow ruled that SDCWA could receive the model
only under a protective order. The protective order imposes significant restrictions, including
that SDCWA could not disseminate the model and could only use it for the 20l0l20l2litigation,
which is now on appeal. (See protective order attached to my April 1I,2016letter.) SDCWA
has had the model under those restrictions since 2013.

1 Your letter takes issue with the notion that SDCV/A asserts it is entitled to use the model
for any reason and without restriction, and requests the "information or basis to support your
accusation" or else that Metropolitan "refrain from further statements in that regard." SDCWA's
position that it is entitled to the model as a public record under the CPRA rs a position that it is
entitled to the model for any reason and without restriction.

700 N. Alameda Street, Los Angeles, California 90012 . Mailing Address: Box 541 53, Los Angeles, California 90054-0153 . Telephone (213) 217-6000
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Judge Karnow allowed this limited access following SDCWA's representation in court that the
model was necessary for SDCWA to calculate damages for its breach of contract claim:

SDCWA Counsel: "Well, your Honor, we also have a breach of contract claim which
has the damages component, and paft of that is going to require us to calculate the
overcharge. And so we want to be able to take the transportation cost - sorry, the supply
cost that they've put on the transportation rate, put them back on the supply rate, and then
run the formulas again to understand exactly the magnitude of the overcharge. And that's
something that we can't do with what we have right now because we don't understand
how the formulas are calculated and how the numbers relate to one another. So it is in
the case. It's squarely in the case."

The Courl: "Thank you. Again, I'11be issuing an order after today's hearing, after I
consider your responses."

Over Metropolitan's objection on the basis that the model is proprietary as well as irrelevant to
the case, the Court ordered the model to be disclosed but under a protective order: "The
spreadsheet containing active (i.e., programmable) cells should be disclosed. To be express, this
is disclosure of software. The parties should negotiate a suitable protective otder."2 The only
reason for a protective order is because the model is proprietary and should not be public.

SDCWA then did not use the financial plaruring model whatsoever in the case. SDCWA did not
use the model at all in either the breach of contract or rate challenge phases of the trial.
SDCWA's contract damages expert (a SDCWA staff person who agreed he does not have rates
expertise) provided the court with the same damages calculation during trial that he had prepared
before SDCWA ever received the model. This was based on Metropolitan's rate-setting
documents and consisted of simple math that could easily be performed with a calculator.
SDCWA's damages calculation consisted of multiplying the challenged portion of the per acre-
foot price by the number of acre-feet delivered in the applicable period.3 Therefore, SDCWA
counsel's representation to the court in order to obtain the financial planning model - that the
damages calculation was "something that we can't do" without the model - was patently untrue.

' As was further explored by the pafties, there are no other related programs to operate the
model and no "user's guide." SDCWA was able to take the deposition of Metropolitan's "person
most knowledgeable" about the model and ask questions about this software.

t Although SDCWA asserted the State'Water Project costs should be allocated to supply
rather than conveyance in its calculation of damages, SDCWA deleted the disputed portion of
the price from conveyance but did not add it to supply.
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V/here we are today is that SDCWA has the model and is able to retain it until the conclusion of
the 201012012 litigation, under the restrictions of the protective order. There is no legal basis for
the model's parallel disclosure under the CPRA without any restrictions. Indced, an untestricted
disclosure under the CPRA is antithetical to the protective order. SDCWA's supposed need for
the model rings hollow; we have heard it before and SDCWA has shown it does not have a use

for this protected software.

Very truly yours,

Marcia Scully
General Counsel

Metropolitan Board Chairman Randy Record
Metropolitan Board of Directors
SDCWA Board of Directors
Jeff Kightlinger, Metropolitan General Manager
Maureen Stapleton, SDCV/A General Manager

cc
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