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September 13, 2018 

Honorable Tani Cantil-Sakauye, Chief Justice, and Associates 
California Supreme Court 
350 McAllister Street 
San Francisco, CA 94102 

Re: Amicus Letter in Support of Petition for Review 
San Diego County Water Authority v. Metropolitan Water District of 
Southern California (Case No. S251025; A154325) 

Dear Madam Chief Justice and Associate Justices, 

In 1996, the Howard Jarvis Taxpayers Association ("HJTA") authored and 
principally sponsored Proposition 218, the "Right to Vote on Taxes Act." Proposition 
218 placed strict limits on local government authority to levy fees and charges for 
property-related services. In 2010, HJTA participated in drafting the related 
Proposition 26, which clarified the difference between a fee and a tax and set 
additional limits on government fees. 

In this case, the Metropolitan Water District ("MWD") responded to a California 
Public Records Act ("CPRA") request for rate formulas with a non-functional 
unintelligible printout. This printout violated Government Code section 6253.9 
which, as to any non-exempt public record "that is in an electronic format," 
instructs that the MWD "shall make that information available in an electronic 
format when requested by any person." The MWD must make the information 
available "in any electronic format in which it holds the information." (Gov. Code, § 
6253.9(a)(1).) It must also make the information available "in the format requested" 
if the MWD uses that format itself. (Gov. Code, § 6253.9(a)(2).) The MWD uses 
Excel to electronically format its rate formulas. However, even the expert who 
placed the formulas in Excel, Mr. Arnout Van den Berg, could not understand the 
MWD's printout during his deposition. Certainly the MWD is not using that 
printout in its ordinary course of business. It is using Excel formatting. 

The Petitioner sought an extraordinary writ at the Court of Appeal to enforce the 
CPRA, but was summarily denied without an opinion. HJTA agrees that this 
summary denial is a dangerous precedent for public access to public information. 
The Sunshine Amendment to the California Constitution declares that " 
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people have the right of access to information concerning the conduct of the people's 
business." (Cal. Const., Art. I, § 3(b)(1).) It further declares that a statute "shall be 
broadly construed if it furthers the people's right of access, and narrowly construed 
if it limits the right of access." (Id., § 3(b)(2).) Thus, Government Code section 
6253.9 is to be broadly construed. The trial court and Court of Appeal without 
opinion have narrowly construed section 6253.9. 

The trial court and Court of Appeal have also violated the Sunshine Amendment by 
erroneously broadly construing a statute which limits the people's right of access. 
Government Code section 6254.9 exempts from public disclosure "software 
developed by a state or local agency." It is the broadest of constructions to conclude 
that an Excel file is computer software. That would render any file kept in any 
electronic format (i.e. all files) computer software exempt from public disclosure. 
Moreover, if the expert who wrote the rate formulas into the Excel file could not 
understand the printout provided by the MWD, no one can. 

The public right of access to information about rate structures is paramount to 
Propositions 218 and 26. Transparency is vital for ratepayers to analyze the 
reasonableness of charges in relation to cost and the fairness of the allocation of 
each charge. This case alone affects the transparency rights of 19 million people, 
nearly half of California's population. These millions of ratepayers have no ability 
to enforce the substance of Propositions 218 or 26 if the CPRA is not construed 
according to the Sunshine Amendment. 

This Court is presently reviewing Plan tier v. Ramona Municipal Water District, 
S243360. The First District Court of Appeal, Division 1, is simultaneously 
reviewing a similar case: Walker v. Marin Municipal Water District, A152048. 
These two cases ask whether a ratepayer must show that he submitted a written 
protest at the most recent rate increase hearing under subsection 6(a) of the 
California Constitution, Article XIII D in order to challenge substantively the 
rate structures under subsection 6(b). 

Rate increase hearings can be scheduled within 45 days of public notice. 
A key question in these two cases, then, is whether ratepayers could possibly 
have time in the 45-day public notice period to obtain and review all relevant 
information about the rate structure. San Diego County Water Authority v. 
Metropolitan Water District demonstrates one of the hardships ratepayers 
would face if they were required to present their legal theory at a rate increase 
hearing as a prerequisite of filing suit. If litigation becomes necessary under the 
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CPRA, as it did in this case, it obviously takes longer than 45 days to gather the 
information needed to determine if the rate structure should be challenged. 

HJTA supports this Petition for Review because Petitioner and the public are 
constitutionally entitled to transparency, including electronically stored 
nonsensitive data. While Government Code section 6254.9 exempts from 
disclosure computer software developed by a state or local agency, section 6253.9 
requires the disclosure of electronically stored data, which is the case here. 

In this case, Excel is the computer software program. The requested equations 
are data, formatted to be opened and viewed by the Excel program. Calling these 
equations a "Financial Planning Model" does not turn them into software. The 
equations cannot be opened and viewed independent of Excel, because they are 
not software; they are just data. Similarly, the Excel software does not rely on 
these equations to run. If the user files containing these equations were deleted, 
it would not affect the Excel software at all. Clearly, then, the equations are 
data, not software. 

The data and its format may be complex, but data in electronic format is a 
specifically recognized subject of disclosure in Government Code section 6253.9. 
The MWD can provide the data in its Excel format without giving the requester 
the Excel program. As this Court has remarked, "[a]11 data stored in computers 
is formatted in some manner to be used with application software." (Sierra Club 
v. Superior Court (2013) 57 Ca1.4th 157, 170.) 

Just as one cannot hand the smoking gun to his attorney and withhold it under 
attorney-client privilege, the government cannot place its formulas into a 
computer program, label it computer software, and thereby withhold public data. 
Labeling a set of equations a "Financial Planning Model" does not make it 
computer software. Compliance with the CPRA is a simple matter of providing 
the data as an Excel file. Without it, Propositions 218 and 26 cannot be enforced. 

Laura E. Murray 
Senior Staff Attorney 


